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Duke Energy
550 South Tryon S
DEC45A
Charl otte, NC 2820
:980.373.2631
f :704.382. 4439
camal . robinson@duke-ener
December 4, 2020
Ms . Ki mberl y A. Campbell
Chi ef Clerk
North Carolina Utilities Commi ssi on
4325 Mai | Service Center
al ei gh, North Carolina 27699-4300
RE: Duke Energy Progress LLCOs Evidence a

Regarding Contested | ssues Unresol ved
Stipul ations
Docket No. E-2, Sub 1219
Docket No. E-2, Sub 1193

Dear Ms. Campbell

Enclosed for filing in the above-reference
of Duke Energy Progress, LLC6s (DEP) Findings
Proposed Order Regardlng Contested I ssues Unr
These Findings of Fact nd Evidence and Concl
support of the foIIowing intervenors for cert.

a.Findings of Fact and Evidence and Concl

filed with the support of Harris Teeter
b.Findings of Fact and Evidence and Concl
filed with the support of the Carolina
c.Findings of Fact and Evidence and Concl
with the support of the North Carolina
Carolina Justice Center, North Carolin:
Defense Council, and Southern Alliance

d.Findings of Fact and Evidence and Concl
[ t h

wi t h support of Vote Sol ar.

The confidenti al version is filed on be
commercially sensitive information that shou
information designated by DEP as confidenti al



A 66-152(3). 1 f this information were to be pu
and other mar ket participants to gain an undu
and higher cost to customer s. Pursuant to N.C
mar ked AConfidential 6 be protected from publi
confidenti al under seal and wil |l make the inf
pursuant to an appropriate nondisclosur e.

I f you have any questions, pl ease | et me k

Sincerely,

[ s/ Camal 0. Robi nson
Camal 0. Robi nson

Encl osur es

cc: Parties of Record



Need for Rate I ncrease

59. The Companydés request for an increase |
customer needs and expectations by continuing
Carolina and its customers while preserving th
prices as |l ow as reasonably possible.

Harris Teeter Stipulation and Commerci al Gr ou

6 0. The Commi ssion finds and concludes t
Teeter Stipulation are just and reasonabl e in
the Harris Teeter Stipulation should be appro

6 1. The Commi ssion finds and concludes th
Group Stipulation are just and reasonable in
t he Commerci al Group Stipulation should be ap

6 2. The Commi ssion finds and concludes th
rate schedule should be modified as provided
Commer ci al Group Stipulations.

Cl GFUR Stipul ation

6 3. The Commission finds and concludes t|
Stipulation are just and reasonable in |ight
Cl GFUR Stipulation should be approved in its

6 4. The Commi ssion finds and concludes th
revenue should be refunded to customers on a
in the CIGFUR Stipulation and as illustrated
NCSEA and NCJC et al. Stipulation

65. The Commi ssion finds and concludes th
NCJC et al. Stipulation are just and reasonahb
that the NCSEA and NCJC et al. Stipulation sh

Vote Solar Stipulation

66 . The Commi ssion finds and concludes th
Stipulation are just and reasonable in |ight ¢
Solar Stipulation should be approved in its e
R- TOUD

6 7. The Commission finds that reopening
devel oping anot her residenti al ti me-of -use

comprehensive rate design study outlined in t
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8 . Deferral Accounting for the eight GIP
Publ i c Staff I n t he Second Parti al Stir
| ements between DEP and sever al ot her int

9. When the Commi ssion addresses recover

rams in the Companyds next gener al rate

opriate methodol ogy for allocating GIP co
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ansmission and di
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t bution i nvestments
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Coal ash is also referred to as coal combustion r1 €
nterchangeably throughout this order.



begun prior to the prior rat e case i n or dert
requirements.

75. On a North Carolina retail jurisdict.i
incurred for whi ch it seeks recovery amoun
approximately $404.6 million of which are t
complianteéencostred by the Company during the p
through February 29, 2020, and the remainder
by the Company upon these deferred costs thr
recover its actual coal ash basin closure and
and measurabl e, reasonable and prudent, and u:
service to the Companyds customer s. DEP is al
its weighted average cost of capital authori zi
have been deferred, through August 2020. Furt
including financing costs, totaling approxi ma:
year peri od, and that It earn a —return on t
amortization period proposed by the Company i :
be approved. The Company is entitled to earn
wei ghted average cost of capital authorized i
Continued Deferral of CCR Compliance Cost s

76. DEP further requests authorization
environment al compliance costs beginning Mar cl
CCR compliance investments related to conti nue
February 29, 2020, and a return on both defer
approved in this case, for cost recovery co
Companyod6s request to continue deferring these
should be approved.

Revenue Requirement

77. The appropriate base revenue requirer
adjusted by the Public Staffbdés recommended a
described in Public Staff witness ManessoO0s S
Second Parti al Settl ement and Exhibits filed
Company &clcnepadsdi ti on, the Company requests th

2 The Companyds coal ash cost request nets the $404
the amount (approximately $5.5 million) the Company h
through depreciation expense, as allowed by the Commi s
2, Sub 1023. Accordingly, the actual costs expended so
mi |l |l ion

8 The Companyds revenue requirement will be revised
May 2020 Updates adjustments, as discussed further her
filing in accordance with this Order.
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EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporting this finding and
Companyod6s verified Application and Form E-1,
witnesses De May, DO6Ascendis, Fetter, Hatcher,
in this proceeding.

Need for Rate I ncrease

Company witness De May testified that the
to evolve since the Companyds | ast rate case
ability to continue to provide the type of el
11, 753.) The expenses driving the need for ¢
Company has made and must continue to make t ¢
needs and explecHeaetitess. f{ed that DEP i s a we
customers see and experience the benefits of
774.) However, witness De May testified that
transformati on and profound change driven
environment al mandat es, storm activity and r
efforts, as wel |l as changing customer expect
explained that the Companyo6s Application refl

4 The EDIT Riders are separately addressed in Find
EDIT Rider 2 Year 1 flowback estimate of ($152,348, 000C
fl owed back to customers through the Companyds interim
amount flowed back when the revised rates approved in

S’As adjusted per the Public Staffodéds May 2020 Updat es
accepts.

6 As adjusted per the Public Staffés May 2020 Updat e
accepts.



tion to the needs of 1its stomer s:
lity, 2) moving past coal.atamdd33pb7l 9w-
Witness De May testified that technol ogy
nging the way customers use electri.@itty an:
) He explained that reliability remains
ontinues to expand, especi)haHley in
at today, customers want a new an
ey consume energy and by tools to
De May explained that the Compan)
f smart meters wil/ continue to

ity. (1d

itness Hatcher stated that the Company w
stem more efficient, more diverse and more r
P has become a | ea)deAddint ieofnfailcliye,nctyhe (fdelr c e
mpanyoés fossil-fueled power plants are avai
RC average for compaBgéd&Hdl e units. (1d

=

Witness De May detailed how the Company i s
| ower carbon future by taking steps to cl os:¢
s reliance on coaatl -7f515r.e)d Vgietnneersast iDoben Malyd pr ov
vest ments the Company is making to d|spose
e Iinvestments necessary to support ash b
deral and state reguIH@totyesrtecﬁtijieldemeatsth
natur al gas and sol ar, i cluding the Comp
tur al gas facility at AsheV|IIe, and as pa
|l iance on coal , DEP has taken a fresh | ook
ants and concluded that making shifts in th
me of those assets i s a r.eaasormdbl5e6.gctlino m dto
ded that the Companyés high performing nucl
rth Carolina carbon free e naetr a7th5 60.n) nFoom aenxda
2018, DEPG6s nucl ear fl t achieved a 88.5¢&
all enges attributable to h et | andfpl Wi oheési
so noted that the Compan é
sts_1I| ow. (1 d. at 870.)
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y S n terms of sustainability g
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1, 817-18.) As examples, witness Hatchei
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carbon emissions by 39% by the wa
is on track to be at 50% carbon re
sol ar , with North Carolina having
hind California, and plans toati nvest
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Witness De May further outlined how the ¢

customers who struggle to pay for basic needs
during periods of_)f iHeanocu talli nheadr dasshsiips.t alnicde pr c
of fers to help customers reduce their energy
demand-si de management and energy efficiency
Energy Saver.)PAsgaafmur{hdr rate i mpact mitigat
testified that the Company has proposed a ret.!
that Witness DO6Ascendisbébs analysis supports a
(1)d I'n addition, the Company has not requeste
Charge for customers in this case,.adverbe6t-tbo/u gl
Wi tness De May further detailed the Company:
decreases, such as removing certain executive
the benefidt of reductions that the Company
Companyb6s proposal to eliminate direct credit
pay their electricatbi7l5l7.i)n Wi hineswaype Mad al s
ideas for | ow-income energy assistance progr al
the Basic Customer Charge; (2) voluntary Bil/l
of the Supplement al Secur_ialy Thcom@&. PrWicend®ds s
further explained that the Companydés commitm
through the many settlements reached with i n
significant contributions of shareholder fund:
i a total of $16 million over the next two ye
agreement to explore an on-tariff financing p

Regarding the Tax Act, witness De May expl
a reduction from the corporate_.amcome. ¥ akerfat]
noted that the Company included a proposal t
excess federal and state income taxes and def
reform | egislation, as well as reductions 1in
nd

Witnesses De May and Young stressed the ir
financi al position for the Company to contint
stronger, Ssmarter, cl eaante r7 6a0n.d) n@oornep aenfyf iwciitennet
and Young testified extensively regarding the
and their reliance on third-party capital t o
vol. 1, 54; Tr. wvol. 3, 39.) Wi tness Young te
billion a year in operating cash flow after p
compares to roughly 10 billion a year in capit
operate on a significantly negative cash fl ow
expl ained, Afiwe dondét have a stash of money to
do things, we have to go out and borrow that
noted that the single-most determinative fact
financi al position is timely recovery of cCos
sufficient to meet obligations as t hhdy 8l6elc gme
Witness De May testified that historically, b
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the financi al strength and flexibild]
ent s, as wel |l as meet short-term 1[|igq
S (Id.) Witness De May further expl a
Company to cont.ianué&@6denviHeg exyps tado meds
I S mo st assured for companies who h
nt -grade credit ratings, and adequate
b ome due. (1 d.) Such financi al fles
y to access cost-effective cap
f customers. (1d

Newlin explained that mai ntaining
ompany must compete for third-pa
te with their walletso and wil/
O not meet their requirements or
heir investment. (Tr vol . 1, 57.
of strong credit ratings for cap

Progressod credit profile is especi al
substanti al amounts of debt and eqgl
S ongoing operations, i ncluding caj
h remediation activities, along wit!l
mai ntenance and infrastructure enha
serve customers in a safe and rel
ed utility is required to raise func
ts are escalating wildly. Strong cr
t he Compa , Iimit the negative eff
vol atilii within the capital ma r
9 recessi when o0BBB6-rated util i
nt erest rates than OAOG-rated ut il
if available at all, along with st
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to remain t |l east t
d evidence ratings
to the market for financing and its f
of the mar ket when financing terms ar
able to ride through COVID entirely
de through with other sources of sho
o commerci al paper, the | i feblood of
55.) AAnd that is part of the reason
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cess efficiently and effectively across our

ashion o get the | owest cost debt, o0 he expl
€ during the COVID crisis. The Commerci al ¢
A2/ P2 issues | ike Duke Energy, wi dened gr «
securities it wasndét availabl e. Overnight

30 - to 40 - day type of borrowing in comme
during March. And so that mar ket can be so
credi't facility from the banks, whi ch we |
paper, itds more expensive, but it will be.
on a LI BOR or underlying floating rate of
expanded greatly. So the <cost of capital

ti mes of dislocations.

Iy, the Commi ssion finds that the Cc
a rate increase.

. vV ol 1, 105-06.) Further mor e, in the eve
rket during periods of volatility, t he Comp
atings provide the Company with greater |[|ike
asonabl e ter ms
i scussion and Concl usi on

As witness De May testified, within this
ange facing the electric sector, the Compan
oviding safe, reliable, affordable, and i nci
gh quality customer service, both today and
rees with witness De Mayds conclusion that
ppor Il nvest ments that benef it North Carold]
mp an financial position all while_keepin

d
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EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF FA

The evidence supporting these findings an
mpanyos verified Application and Form E-1;
itnesses Pirro and Huber, Public Staff witnes
d Harris Teeter witness Bieber; the Second
i pul ation; the Commerci al Group Stipulation

As discussed above, the Company entered int
e Commerci al Group. The Harris Teeter and C
mber of issues between DEP and these partie
rtain items relating to GIP and rate design.

mmi ssion finds and concludes t hat t he pr o\
reements with Harris Teeter and the Commerc
at each of these settlements should be app



addresses the substantive provisions of t he
Stipulations in more detail bel ow.

ROE and Capital Structure

As discussed in the Evidence and Concl usi ol
part of the Harris Teeter and Commercial Groufg
revenues to be approved in this proceeding sh
t hrough sound management, the opportunity to
wi || be applied to the common equity compone
consisting of 52% equity and 48% |l ong-term
Commercial Group Stipulation, A 5.) Subsequent
the Second Parti al Stipulation which, among o0
The parties to the Harris Teeter and Commer c
respective agreements to recognize that i f thi

ROE of 9.6%, the parties to the Harris Teeter
t hat the provisions of t heir respective agr ec¢

di scussed i n the Evidence and Conclusi ons fo
Commi ssion finds 9.6% to be a reasonabl e ROE
debt to be a reasonable capital structure for
Grid I mprovement Pl an

As discussed in the Evidence and Concl usi or
66, as part of iIits settlement agreement with
DEPOGs requested GIP deferral with certain c

reservation of Harris Teeterods right to take
specific GIP costs iSeedlafnmnitardeetaedre Staispul alt
Commer ci al Group does not oppose nor speci f
Companybds requested GIP deferral. (Commerci al
in the Evidence and Conclusions for Findings ¢
finds the GIP related provisions of the sett]l
Staff and the other Il ntervenors supporting o
reasonabl e and appropriate.

SGS-TOU

DEP witness Pirro explained that the mediu
al | nonresidenti al customers with demand requ
11, 1096.) Tariffs within this class include
Service ( MGS) , Smal | Gener al Service Time-of
Ther mal Energy Storage (GS-TES) , Agricul tur a
Church Time-of-Use (CH-TOUE), and ChurSeh and
i d at 168&,,al®6er,o Ex. 1, at 1.)

The Companyo6s current SGS-TOU rate schedul
charge, summer and winter on-peak demand cha



charge, and on-peak and SefeffT+pealol enersgy 23Mar)g
testi mony, witness Pirro described the Companr
TOU schedul e. (Tr . vol . 11, 1097.) He noted t
$35. 50, which is consistent with the current

charge of $28.50 plus the $7.00 rate applicabl
t hat because marginal cost continues to suppoc«
relationships, the Company is not proposing a
on-peak demand rate continues to exceed the

mont hs of June through September, while the o
the off-peak energy rate by 23.4% to incent |
Pirro testified that the Company proposes to |
the increase to Schedule MGS to better_ match

The on-peak and off-peak kWh energy and dema
percentage to recover the requested revenue r
charge is increased to reflect the MGS distri
customers wusing electricity primarily during

facilities necessary to deliver electricity t

Harri s Teeter witness Bi eber testified t
significantly wunderstates demand-rel ated <char
relative to th underlying cost components. (
proposed on-peak energy charge is 85% greater
SGS-TOU schedule while the proposed off-peak
unit cost. (1 d. at 232.) At the same ti me, t h
is only 64% of the embedded wunit cost, while
i's just 54% of the_embedded unit cost. (1rd.)
to the proposed SGS-TOU rate design that he
bet ween the rate component and the wunderlying
gradualism and mitigating_ intra-cl ass rat e
recommended that the SGS-TOU summer and non-s
should be increased by the amount necessary t
target while maintaining the current on-peak
the extent the Commission determines that a r
rates wi t h t he underl ying costs i s approp
recommendati on: SGS-TOU on-peak and off-peak
by a percentage that is no greater than half
for the SGS-TOU revenue target; and the summer
be increased by an equal percentage amount ne
approved revenue target. (Il d. at 238.)

Commer ci al Group witness Chriss also expre
proposed SGS-TOU rate design does not reflect
result shifts cost responsibility within the
that the Commerci al Group does not oppose the
for SGS-TOU, the increase to the off-peak ex
mai ntain time-of-use and seasonal relationsh
charges, or the proposal to maintain the sea

10



demand charges (1 d. at 102.) However, he rec
require any remaining increase to the SGS-TOU
demand charges i n a manner that mai ntains thi
char ges. (Id.) Witness Chriss also expressed
sales data DEP relied upon in making a percen
for the rate schedul e. (1 d. at 93-97.) As a r
percentage base rate increase for each of the
MGS, SGS-TOU, GS-TES, APH- TES, CH- TOUE, CSG,
overal/l i ncrease for the Seeedidumadgem®er. gl servi
I n its settlements with Harris Teeter and
witness Bi eber 0s alternative recommendati on
aligning rates with the underlying costs, DEP
of f-peak energy charges shall be increased by
of the overall percentage increase for the SG
charges for the SGS-TOU rate schedule shall b
recover the final SGS-TOU revenue target. ( Ha
Group Stipulation, A 3.) The Harris Teeter a
provide that the percentage base rate increas
MGS shall be the same, with the caveat that D
for the CSE and CSG rate schedules more than

Schedule MGS as may be necessary to address

Teeter Stipulation, A 4; Commerci al Group St
Il n his second supplemental testimony, Publ
Public Staff does not agree with al/l of the

Commer ci al Group setBkeementevolat 1H, s100me06 .()
would be premature to begin redesigning rates

rate schedules, without having a full under st
the 1 mpact on other rate schedules and reven:
FI oyd, making discrete changes to individual

conduct a comprehensive study of_rates and r a

Il n his suppl ement al rebutt al testi mony, fi
Pirro testified that he does not believe that
3 and 4 of the Harris Teeter and Commerci al
ability to conduct a future rate design study.
provisions apply only to the SGS-TOU rates prc
views the comprehensiovgporattenidteysitgomm rse¢ aixdgy miame
tariffs with a fresh eye. (lId. at 1165-66.) W

the changes to the SGS-TOU rate design agre
Stipulations are reasonabl e. (Id. at 1166.) H
of seirnvfiocremati on as a major component for rat
cost study indicates that the demand charges
and energy charges shoul d be 3.835 cents per Kk
TOU are $11.28 per kW and 5.905 cents per kWh
kwWwh for off-peak wusage. (I1d.) He concluded th

11



the SGS-TOU rate design agreed to in the
Commer ci al Group in this_rate case are reason

Dur i n
eeter a
wo ul
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ncompa
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g the =evidentiary hearing, wi tnes P
nd Commercial Group Stipul at:i
d simply be |Iimited to half t
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osto that would help reduce subsidies
sign provisions of the Second Par
gradual approach t &cemode mat &3dPRa:
neither the modest move toward c

on

h e

i s at
c
rat e e
S a

t t

S
h a

Commer ci al Group Stipulations, nor the rate

subsi

dies and move toward parity in the Seco

Companyodés ability to conduct a comprehensive

o
S
n o

(@]

o O

~mnmcQa o c
— = 3_|-—|-qc—n-o
o T C

>0 4 »;

~

o —™T@o-

osvae "~ -0~ 40>
DO WmOo W

(@ R ¢ T ¢ Jilen pien 3

hat the Company are proposing i
I the Company files another rat e
this comprehensive rate study as
te o
W pr

fferings and, you know, the i
oduct offerings.

nw = 35— 0
o -

o
ST »n —W0n
o Q@

r al s

at 1313.) Company witness H e 0O a
d. at 124

u g
study as_a fiblank sl ate. o ( 1

=)

ring the DEC hear:i
ous about making c
te design, but did
DEC agreed to in its set

vol . 15, 1025- 26, 1028, 1078-80.) Wh e
el for the Commercial Group whether h t
ose t
[

, Witness Floyd test

es to rate schedul
substantively dis
tl ement s Swiet,h Har

t
OU rate design changes prop d in
ss Floyd confirmed and noted that wh
e comprehensive rate study:

e
he
| e

these days have pr
mmi ssion in
eter settl eme erms of the SGS-TOU
c t sed on the Company0s
r O constrain a fut
testimony and would be w
e cautiousness of my &ear
w, that the study, the
to the Public Staff. T
a comprehensive study. [ n
ments i terms of the on- and off-pe
also testified that the values assigne
t-based in nature than simply making an
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change as a result of the case. And the Pu
cautiousness is a little more tempered in

(1d. at 1125-27.)

The Commi ssion observes that the rate desi

and 4 of the Harris Teeter and Commerci al Gr
TOU rates prhoamdsedaisre. These provisions do no
particular rate design structure in a future
to study alternative rate designs. The Commi
witnesses Huber and Pirro to the effect that

design study as a Ablank slate.o I n addition 1
and exploring the topics discussed in the dir
witness Huber, i1t is clear from the evidence |
an opportunity to review and reevaluate all/l (
Moreover, testimony from witnesses Pirro, Biel
to the SGS-TOU rate design agreed to in the

Commercial Group in this rate case are reasona
witness Floyd acknowledged that he is not sub
and is fAoptimistic,o0 based on the Companyos

constrain the comprehensive rate design study

concludes that the rate design for the SGS- T(
DEP has in Sections 3 and 4 of the Har
4 of the Commercial Group Stipulation.

GI P Costs All ocated to SGS-TOU Customer s

I n its settl ement agreements with Harris T
agreed that any GIP costs allocated to SGS-TOI
TOU demand charges. (Harris Teeter Stipulatio
2.) This provision pertains to a certain meth
the future. The Commission wil/l address reco
programs in the Companyds next gener al rat e
Commi ssion wi ||l evaluate whether the Companyd
the appropriate way to atustamer G¢tIPasossess aoty
each individual rate schedul e. Of cour se, t he
advocate the positions they believe are appr oy
Commi ssion finds and concludes that this prov
overal/l approval of the Harris Teeter and Com

Di scussion and Conclusi ons

As with the Second Parti al Stipulati on, be
the Commerci al Group Stipulation have not b e
docket, the Commissionbdés determination of whe
agreements is governed by the standards set f.

I EGUCAanGUCA. ||

13



The Commi ssion finds and concludes that t
product of the give-and-take between Harris
settl ement negotiations in an effort to appr
addition, the Commission finds and concludes
entered into by DEP and Harris Teeter after
represents a proposed negotiated resolution
Company and Harris Teeter i n this docket.

Li kewi se, t he Commi ssion finds and concl
Stipulation is the product of the give-and-t a
Company during their settl ement negotiati ons
partiesd positions. I n addition, the Commi ssi
Group Stipulation was entered into by DEP and
and negotiations, and that It represents a pr
in dispute between the Company and the Commer

As a resul t, the Harris Teeter and Commer
evidence to be given appropriate weight in th
significant wei ght to the testimony of DEP w
Companyods support for t he Harris Teeter an
Accordingly, the Commission finds and concl ud:
Group Stipulations are fair, reasonabl e, and
should be approved in its entirety.

EVI DENCE AND CONCLUSI ONS FOR FI NDI NGS OF F

The evidence supporting these findings of
the Companyds verified Application and Form |
witnesses Hager and Pirro and ClI GFUR witness
the ClI GFUR Stipulation; and the entire record

As discussed above, the Company entered I
Cl GFUR which resolves a number of i ssues bet"
capital structure, as well as certain issues r

record, t he

Based on all t h
t

provisions of

e
e evidence in th
he CIGFUR Stipul

i

e
ation are jus
n

Stipulation should be approved its entiret.y
provisions, and in particular the terms of th
and cost allocation challenged by the Public

ROE and Capital Structure

Si o1
I

As discussed in the Evidence and Conclu 0
art of the CIGFUR Stipulation, DEP initially
his proceeding should be adjusted to provide
he opportunity to earn an ROE of 9.75% and tF
gqu

p
t
t
e ity component of the ratemaking capital st
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l ong-term debt . (CIl GFUR Stipulation, A 11.)
entered into the Second Partial Stipulation w
ROE of 9. 6% Cl GFUR and DEP amended the CIl GFL
t he Commission i ssues an order approving an R
provisions of their agreement regarding ROE
Evidence and Conclusions for Findings of Fact
to be a reasonabl e ROE fo DEP and finds 52 %
capital structure for DEP in this general rat
Grid I mprovement Pl an

As discussed in the Evidence and Concl usi or
66, as part of its settlement agreement with LC
requested GI P deferral with certain condition
its right to review and object to the reasona
cas8eeCl GFUR Stipulation, A 111.) As discussec
Findings of Fact Nos. 33-35 and 66, the Commi
the settlements between the Company and the
supporting or not opposing GIP implementation
Rate Design for EDIT Rider

Il n A IV of the CIGFUR Stipulation, DEP and
EDI'T and deferred revenue giveback to be prov
refunded to customers on a uniform cents per

Il n his direct testimony, Company witness P
residential customers have been subsidized by
see aPisror o EX 5.) This historical subsidy ha
reasonabl eness, which he defines as <c¢l ass r &8
Company rate of return. (1'd.) The wupdated com
shows significant convergence of the cl ass r &
band of reasonabl eness in accordance with the
the subsidy/ excess by 25%. (Id.) Witness Pirr
woul d be encouraging and desirable and noted
monitoring subsidy/excess |l evels and making i
across the classes of customers served. (1d.

Al so i n his direct testimony, Company witn
initially proposed to spread the_EDIT Rider a
explained that the rate case revenue requirem
rate class using the factors appropriate for
rate rcelvaesnsue requirement was then divided by t
t heear 1 credit rate (1'd.) He indicated that
each ratepcbassdedasn Pirro Exhibit 8. (1d.)

15



n his second settl ement testi mony, Wi
bits 4 and 8 to reflect the Public Staf
y
e

CX

at 1146.) As a result of the Compan
greed to return protected f
e EDIT Rider. (Id. at 1147.) 1In
he Public Staff agreed that al |
to customers over a five-year amort.i
rred revenues related to the provisio
e returned to customers over a two-yYVyeE
e ClI GFUR Stipulation, the Company agrt
evenues to customers on a uniform c
| ement Exhibit 8 recalcul ates the
sions of the First Parti al Stipul a
)

D N -~
D T T o

0
der

a
of t h
t
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e
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Il n his second suppl ement al testi
Company and the Public Staff a

I m y, Publ
e gr d
rider t hat woul d be at the same | ev
I ED
e C

to us
each vy
to cus
ustomer v
.) Witness Floyd argued that the meth
nef it non-residenti al customer s, wher

credit returns the monies to cust ome
d.)

pul ati on, DEP agreed to return
, through a rider wherein each
I
woul d b
I
(

=~
é.
=y
— g0 a

t he ED

Il n the suppl ement al rebutt al testi mony he
witness Pirro reiterated that th residenti al
residenti al rate classes and t t
revenues on a uniform cents p
1164.) I n addition, the wunifo
designed for the North Carol
rate ‘cfalsae. )

® 3 = 0

During the evidentiary hearing, i n respons
Staff, witness Pirro confirmed that i n his o
Company developed class-specific EDIT credit
taxes to each class in proportion to how much
98.) He acknowl edged t hat under t he Cl GFUR
customers would receive more of an EDIT credi
in terms of base rates, Aresi denti al cust omer
by non-residential customers. And this was a
design is sort of an art, and you try to be f
this was just a way of trying to balance thaté

EDI T-1 Decrement al Rate, o



(Seei d at 1198-99.) He also indicated that t
agreed to in the CIGFUR Stipulation is consis
North Carolina EDIT Rider approved by the Comr
(Seei d at 28, 1244-45.)

Cl GFUR witness Phillips testified that he
met hodol ogy of reducing subsidies uniformly I
credits on a uniform cents per KkWh basis woul d
rates closer to cost.

The 25 percent i s a way of moderating any
only gets you one-fourth of the way toward
Cl GFUR ave agreed to and the Commission h

pass b

h
ack the tax credits moves a little b
woul d he

| p get rates closer to cost.

(Tr . vol . sk4¢, al3®-, 3%; 344.) I n addition, he e:
1188, DEP passed back more than $100 million
and Al think that order says it was previousl
in that $&@lmk. waty.d59.)

Based on the evidence in the record, and c
Carolina EDIT was fl owed back to customers 1in
1142, the Commission finds and concludes that
Sshould be refunded to customers on a uniform
Cl GFUR Stipulation and as illustrated in Pirr
this conclusion, the Commission gives great w
continuation of a trend toward rate parity b
desirable and that fl owing back EDIT on a un
hi storical subsidization of the residenti al C
Rate Design for the LGS, LGS-TOU, and LGS-RTP

The | arge gener al service rate class incl
demand requirements of 1,000 kW or greater an
Large Gener al Service (LGS), Large Gener al S
Large Gener al Service (Real Time Pricing) (LG

8SeeOrder Approving Proposal and Requiring Filing of
( Nov. 26, 2018) (approving DEPb6s request to reduce rat
income tax rate by implementing a 0.278 cents per KkWh

noting that the Commissionds decision was based upon th

not be considersede pal®sddenfAparpyi ng Rate Adjustment an
Docket No. E- 2, Subs 1174 and 1192 (Dec. 17, 2018) (
associated with State income tax reducti on by i mpl emen
noting that the Commi ssiondés approval was granted at tl
its rates utside of a gener al rate case, and should nc«
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of usage under LGS-RTP is billed as the Custon

LGS or LGS-TOU, so it is not shown separately
within the schedule used for billing the CBL.
I n his direct testi mony, witness Pirro de
design for the LGS rate schedul es. (1 d. at 11
Charge would remain unchanged for al |l schedu
Company proposed to update the transformati on
cost study. (1 d. at 1101.) With respect to th
the demand rates are currently Ablockedod to r ¢
typically served from fewer delivery-related
bl ock structure of $1 per kW reduction for I
reduction for | oads above 10,000 kW is propos
cost study (1rd.) The kW demand and kWh ener
percentage to achieve the requested revenue.
Schedule, witness Pirro testified that the Co
period hour s, nor is it proposing any structu
demand rates are increased by the same_percent
The off-peak excess kW charge is increased to
cost study (1'd.) The kWh energy rates are ac
retaining the current 0.5 cents per kWh diff el
rates (1rd at 1101.) Finally, with respect
maj ority of wusage received under LGS-RTP is b
however, the Company proposed to update the
accurately recover the cost of delivering el e
factor applicable to the hourly rate is also
(ld.)
Witness Phillips testified that DEPOGs prop
vice customer <class understates the demand
rges relative to the unit costs from DEPOS
icated that DEPOG6s proposed energy charges
100 %. (1rd.) He argued that

EPOS propose
or pl anning
DEPGs requ
e authoriz

® d® 3> 50D
D
-

n D
t peak demand wused _by DEP f
ommended that any reduction to
u t

ce energy charges to achieve h

In A V.F. of the CIGFUR Stipulation, CIl GFL

LGS-TOU, and LGS-RTP Schedules, the on-peak a
increased by a percentage that i's |l ess than
increase (exclusive of any EDIT decrements).
charges for each of the LGS, LGS- TOU, and LGS
the amount necessary to recover thatSeeihdk.dul ec
The Commi ssion observes that the rate desi
Cl GFUR Stipulation apply only to the LGS, LGS
t histe case. These provisions do not bind the

18



particular rate design structure in a future

to study alternative rate designs. As di scus
Finding of Fact No. 45, the Commi ssion gives
and Pirro to the effect that the Company vVview
a fAblank slate.o I n addition to evalwuating ne
the topics discussed in the direct testimony
is clear from the evidence presented that DEP
to review and reevaluate all of its existing
schedul es Moreover, testimony from witness P
for the LGS rate schedules are priced signifi
recommending a gradual move toward cost, supp:
LGS- TOU, and LGS-RTP rate design agreed to i
i ntervenor of fered any testi mony chall engin
modi fications. Accordingly, the Commission fi
the LGS, LGS-TOU, and LGS-RTP rate schedul es
agreed in A V.F. of the CIGFUR Stipulation.

Ot her Rate Design and Cost Allocation | ssues

The remaining provisions of the ClIGFUR St
has agreed to either consider or propose in t
finding that these provisions are just and re
Cl GFUR Stipulation of cour se does not bind

s

met hodol ogi es proposed therein or otherwise
ot her proceedings. Il n addition, the Public St
endorse the cost allocation methodol ogies and
agreed to make in future rate cases or ot her
Stipulation just as they would be in the absen
Staff and other parties are free to contest o
and rate designs the Company has agreed to p
proceedings pursuant to the CIGFUR Stipulatio
ot her parties could in the absence of these p
The CIGFUR Stipulation provides that DEP a
the Companyd6s next gener al rate case to discu
t hat t he Company ma y recommend for t he purp
transmission costs. (ClIGFUR Stipulation, A V.,
next rate case, DEP should file the results of
and transmission costs allocated on the basi:c
met hod and consider such results for the sole
revenue to the customer <cl asses. (1rd.) I n thi
consider using the Summer/ Winter Coincident F
Company does not agree to recommenSeeTsrup pvoorlt.,
11, 1252-53.) Further, Summer/ Winter Coincide
that the Company has agreed to investigate pri
the fact t hat in the same provision, t he Cor
Cl GFUR more generally the potenti al met hodol o
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all ocating production and transmission costs
in Evidence and Conclusions for Findings of F
to evaluate no |l ess than six cost allocation |
Stipul &8¢ ¢ iod. at 1253.) Further, t hat DEP agr
Coincident Peak Method does not in any way bi
would it bind the Commi ssion to approve such
Company routinely files mul tiple cost-of -ser
Applicati on, but onlSegeire@commendsvodne.1l5( 78 -
Summer / Wi nter Coincident Peak I S simply an é
Company has already agreed to run 1T SCP and W
Stipulation witS®edThre PRuwbl.i cl 1St alf2f7.6;( Second Pa
The CI GFUR Stipulation also provides that i
Company wi |l | propose to allocate distributio
met hod (CI GFUR Stipulation, A V.D.) In the
approach for allocating distribution expenses
propose the minimuBesysdtéemAmetdhesdc.usgéed i n ¢t}
Conclusions in Support of Findings of Fact N ¢
Companyb6s use of the minimum system method to
costs is reasonable and appropriate for the p
rate classes in this rate case. As such, pur st
is obligated to propose the minimum sySseteem ap.
Cl GFUR Stipulation, A V.D.) Along the same |
nex-t rate case, the Company wil/ propose to
customer classes consistent with its distribu
i n t his docket, Il ncluding use of t he mi ni mu
di fferentiated allocation factors for distrib
Commi ssion takes no position as to whether mirt
for DEP in the future, but recognizes th DE |

at
decades and has strongly advocated for this me

Company is certainly free to agree to contin
system method in the future i1 f it so chooses,

met hod in the future iIif they so choose. Likewi
rate case on cost allocation of deferred GIP ¢
such time as the Company is actually seeking

gener al rate case.

Il n the CIGFUR Stipulation, DEP has also ag

adj ust its peak demand to remove curtailabl e/
l oad. (ClIGFUR Stipulation, A V.B.) If the Col
CompanyOds next rate case, then DEP wil/ prop
Ssubsequent rate case. (1d.)

The Public Staff suggested that this adjus
(Tr vol . 15, 1003-04.) While witness FIl oyd
supported this type of adjustment in Dominion
479 (Sub 479 Case), he indicated that his supj

20



Domi ni oanc thiavdat ed all of its DSM resources and
summer peak in the Sub 479 Case testhgear, |
resources at the time of its vbientweere np e ahke, saimo
and winter peaks wasdgustomened wndh¢2) ©Dloei ni
SWPA cost of service mMet9h oQaosleo,g ya nidn tthheer eS whr e
customers who coul d tcheentrr iptewatke | toam drse cwail g no't
pl ant cost reéesvponsiteirriupyi bbe portion of thei
ot her hours of the year due to the average de

DEP activated some of its DSM and interruptiltl
summer and winter peaks, and summer and wint
incorporate the effects of the reduced demand
1 d. at 1004.) While the resources that were
avail able demand response resources, the affec
of a reduced peak demand all ocator in this ¢c;:
position on the appropriateness of this adjus
and factual circumstances in this rate case,
does not apply to this rate case. (Tr. vol . 11
FIl oyd and witness McLawhorn indicated that wh
adjustment in the future would depend upon t he
the Company actually wutilized its interruptib
Witness Phillips provided sever al reasons
remove curtailable | c‘GedkTmay vibé.apggrop@Bi7at3sd. ) (
testified that i f the Company has curtail abl e
to serve that |l oad, so it is correctSeée d.elmov e
Not withstandi ng, he concluded that the point
hammered out. And we dondét have a proposal be
it, and that's why | '"m hesitant to prolong thi
Commi ssion now.o (ld. at 338.) As witness Phi |
not before the Commission in this <case, and
whet her the Public Staff would support or opp
the facts and the circumstances of the particl
this adjustment in its next rate case, and th
to take any position they would |Iike at that

In A V.C of the CIGFUR Stipulation, the Con
fuel cost recovery proceedings, it wi || pr op
adjust ment met hodol ogy that was most recent |
Companyods 2019 fuel cost recovery proceeding.

this methodology in its fuel cost recovery |
Commi ssion wi || evaluate whether it 1 s approp
Cl GFUR witness Phillips p ided testimony

r
including a recommendati on t

opportunity to adjust CBLs in rr to help m
the system. (Tr . vol . 14, 293 ) I n the C
explore: (1) a rate schedule targeted at high

ovVi
hat DEP shoul d
or
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F rate; (2) allowing RTP customers the oppo
age, including additional speci al periods ¢
sponse program similar to Southern Californi
riff; and (4) a rate schedule similar to th
rvice Rider (Cl GFUR Stipulation, A V.E.) T
mpany undertakes a comprehensive rate desig
ner al rate case, such process woul d Skekee t he
.) Further, if there is mutual agreement be
e terms of the above-referenced rates, and
mbers is willing to take service under such
rr Commi ssion approvaSeeimd. )t Agaext taie paoe
nd the Commission to rule in any way in fut
e Company to propose a certain rate unless,
ocess, it finds such a rate would be approp
GFUR on the terms of such a rate.

Il n summary, as witness Phillips expressed

The things that Duke agreed to present i n ¢
review in the future case, and the Public

they disagree with at that time instead of
asked for in the future are contingent on C
two parties can enter a settlement t hat t
future case.

r. vol.séd,aB86;87;360.) Subsequentl vy, I n re
mmi ssi on, witness Phillips testified that

oposes something, or ClIGFUR, or anyone prop«
se, that the ultimate deci si n is with the

osi tion. We 6

o}
briefs and take a different
it _sound cost

ntinue this treatment t hat

%2 o]

The Commi ssi on agrees wi t h this testi mon:
mmi ssion would not be bound to accept or ap
t

sign matters the Company stipulated wi h CI
erefore, the Commi ssion does not take any i
i pul ation and approves them as part of i ts
ol e.

i scussion and Concl usi ons

As with the Second Parti al Stipulati on, be
en adopted by all of the parties to this d
ether to accept or reject the CIGFUR Stipul e

the North Car ol Cd@AaSwu@UGCGAnel ICourt i n

The Commi ssion gives significant wei ght

t o
d Pirro regarding the Companyds support for
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icant weight to the test

l i kewi se ¢ ni f
GFUR Stipulation.
e C

I ves
support for the

As a result, h ommi ssion finds and conc
the product of the give-and-take between CI (
settl ement negotiations in an effort to appr
addition, the Commission finds and concl udes
into by DEP and CIGFUR after di scovery and n
proposed negotiated resolution of the matter.
CIlGFUR in this docket. Finally, the Commi ssio
Stipulation is fair, reasonabl e, and in the
Stipulation is material evidence to be given

EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporting these findings anc
verified Application and Form E-1, the testim
May , Ol i ver and C. Bar nes; NCJC et al . wi tn
witnesses Al varez and Stephens; the NCSEA and
record in this proceeding.

On July 23, 2020, DEP filed the NCSEA and N
certain issues in this proceeding between the
return and capital structure for setting rate
Gl P, and provides for shareholder contributi o
on Low-lIlncome EE/DSM Pil ot programs, coll abor e
and agreement by the Company to publish a Dis
provide Hosting Capacity Anal yses.

As the NCSEA and NCJC et al . Stipulation
parties to this docket, as previously discuss:
Stipul ations, its acceptance by the Commissio

CUCA alndcCce. |1

mony of th
t are sett]l

The Commi ssion credits the test.
a
CSEA and NC.
n
S
t

t
witnesses concerning the iIissues th
and finds and concludes that the N
give-and-take negotiations bet wee
appropriately balance the Company?o

e

DEP, NCSE
need for r

on customers. The NCSEA and NCJC al . Stipul
be given appropriate weight in this proceedin

As detailed bel ow, there is ample evidenc
provisions of the NCSEA and NCJC et al . Stip
contested by some intervenors. Accordingly, t
the NCSEA and NCJC et al . Stipulation throug
judgment , and finding and concluding through
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NCSEA and NCJC et al . Stipulation Ais just an
evidence presented. o CUCA 1, 348 N.C at 466
NCSEA and NCJC et al. Stipulation in its entir
provisions of the NCSEA and NCJC et al. Stipu
Rate of Return and Capital Structure

As discussed in the Evidence and Concl usi ol
part of the NCSEA and NCJC et al. Stipul ation
be approved in this proceeding should be adj
sound management, the opportunity to earn an
applied to the common equity component of the
of 52% equity and 48% | ong-term debt. ( NCSEA
Subsequently, DEP and the Public Staff enterec
among other things, stipulated to an ROE of 9
et al. Stipulation amended their agreement to

order approving an ROE of 9. 6 %, the parties t
agree that the provisions of their respective

As discussed in the Evidence and Conclusi ons
Commi ssion finds 9.6% to be a reasonabl e ROE
debt to be a reasonabl e capital structure for
Grid I mprovement Pl an

As discussed in the Evidence and Concl usi or
66, as part of it settlement agreement with I
approval of DEPOGs requested GI P deferral wi t

including a reservation of NCSEA and NCJC et
reasonabl eness of specificSE@eRCEBAtandnNCICuUe

Stipulati on, A 111 .) I n addition, the partie
agreement with other intervening parties agre
any GIP investment category specified for def
support such cost contai nment measur e (rd.)
onclusions for Findings of Fact Nos. 33-35

related provisions of the settlements betweer
upporting or not opposing GIP implementation

Hel ping Home Fund

As noted earlier, DEP witness De May test.i
customers who struggle to pay for electricity
them during times of financi al hardship and t
customer s, particularly those most in need, a
and its customer base to continue to be good
witness Howat supported witness De Maybds c¢commi
i ssues and underscored that electricity servi
v ol 14, 377.) Wi tness Howat stated that i ncr
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Fund would help address these affordability =c
mitigate the impacts of a rate increase. (Tr .
program administered by the North Carolina Co
through a network of community action agenci e:
service territories. (1rd.) The Hel ping Ho me
services, heating and cooling system repairs,
and safety repairs at no cost to DEC and DEP «
feder al povertyeguiadesloi mesv.al ulad; on of Duke E
Fund, o Advan(cedt .Ene®gy2€¢ia)l, Ex. vol. 14, reda
Witness Howat testified that programs | i ke t
households have a higher I ikelihood of maintal
393.)

As part of the NCSEA and NCJC et al. Stipul
in conjunction with DEC, an aggregate combine
Hel ping Home Fund of $3 million per year for t
and NCJC et al. Stipulation, A 1V.)

No intervenors took i1ssue with this provi
Stipul ation. Accordingly, the Commission find
terms of the settlement, and in |ight of all t

contributions are approved.

Low-Il ncome EE/ DSM

NCJC et al . witness Howat testified that |
Aprovide the cornerstone of | ow-i ncome energy
Howat emphasi zed t hat energy efficiency progi
affordable rate designs. (1rd.) DEP witness D
devel opment of new | ow-income energy efficien:i
i mproving affordability. (Tr. wvol . 11, 824-26
that the Company understands that many custon
bills and underscored the value in taking a ¢
issues. (Il d. at 176.)

As part of t he NCSEA and NCJC et al . St i
coll aborate with NCSEA and NCJC et al . in de
pil ot s. (NCSEA and NCJC et al . Stipulation,
presented to the EE/DSM Coll aborative partici
Robert P. Evans, filed June 9, 2020 in Dock:
Company. (1 d.) | f a majority of t he EE/ DSM
progr am, the Company agreed to file for appr
Carolina and South Carolina. (1 d.) I f the Con
programs to file on a non-pilot basi s, t hey
Commi ssion for approval. (1d.)

No intervenors took i1issue with this provi
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Stipul ation. Accordingly, the Commission find
terms of the settl ement, and in |ight of al |
settl ement regarding the Low-Income EE/ DSM Pi
Tari ffed On-Bill Pilot Program

A tariffed on-»>bil!l program allows a wutilit
a participating customero6és premises that are
with a tariff on that customerds bill. (NCJC
The Commi ssion has previously received testim
on-bill program would not be cost effective ur
system was Sleepdrodeerd. Agproving DSM/ EE Rider ar
Proposed Customer Notice, 27, Docket No. E- 2,

The NCSEA and NCJC et al. Stipulation sets
and NCJC et al. will examine a number of 1 ssue
on-Dbill progr am. The Company has further agre
on-Dbill pil ot program, if the parties to the
report within 18 months. Thus, the NCSEA and |
the tariffed on-»>bild]l pil ot program wil/ be i m
customer information system, addressing conce.]

No intervenors took i1ssue with this provi
Stipul ation. Accordingly, the Commission find
terms of the settl ement, and in | ight of al |
settl ement regarding the Tariffed On-Bil/l Pil

Distributed Generation Guidance Map [/ Hosting

Hosting capacity is defined as the amount
be accommodated on a distribution circuit wit|
(Tr. wvol 13, 45-46, Docket No. E-2, Sub 1142

Wi tness Ol i ver 6s testi mony and exhibits
comprising the GIP wildl i ncreaSeededree rColnmpya,ny®B
vol . 11.) While there is not universal agreem
Companyd6s hosting capacity wil!/ i ncrease, no
testimony that the GIP wildl Il ncrease the Comp
gui dance as to circuits and geographic I ocati
customers and DG developers cannot identi fy |
Utilizing hosting capacity analyses to creat ¢

° I n its Order Scheduling I nvestigation and Hearing:¢
Dates and Di scovery Guidelines, and Requiring Publ i c
Commi ssion took judicial notice pursuant to N.C.G.S. A
of record pertaining to coal combustion residuals (CCEF
Power Forward in DEP&6s | ast general rate case, Docket |
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maps, wi || all ow customers and DG developer
interconnecti on, streamlining the 1interconne
reduced uncertainty. (Tr v ol 7, 165- 166, D
Docket No. E-2, Sub 1142.)

The NCSEA and NCJC et al. Stipulation prov
Distributed Generati on Gui dance Map to stake
Techni cal Standards Review Group (TSRG) and
Pl anning (1 SOP) stakehol der meetings before me
for a representative sample of the Companyos
included in the GIP proposal, Di stributed Gen
to the GIP plan.

The NCSEA and NCJC et al. Stipulation al so
to integrate | SOP into its integrated resour ceé¢
engagement in the development of tools and ca|
| SOP was included in the GI P, details of I ts
pl anning process and stakehol der engagement w

No intervenors took i1ssue with this provi
Stipul ation. Accordingly, the Commission find
terms of the settl emen and in | ight of al |

t,
settl ement regarding the Distributed Generat:i
Anal yses are approved.

EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporti
Solar Stipulation, DEPOGs
Vote Solar witnesses Fit

g these findings and
verified Application
h and Van Nostrand,

On July 9, 2020, DEP filed the Vote Sol ar ¢
in this proceeding between the parties, 1ncl uc
structure for setting rates in this proceedin
for Climate Risk and Resilience Planning thro

As the Vote Solar Stipulation has not beerl
docket, as previously discussed in our discus
its acceptance by the Commi ssion iCUCoalrd ned
CUCA. | |

The Commi ssion credits the testimony of th

concerning the 1issues that are settled i1 n t|
concludes that the Vote Solar Stipulation is =
bet ween DEP and Vote Solar in an effort to ap
for rate relief with the iIimpact of such rate
is, therefore, materi al evidence to be given
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As detailed bel ow, there is ample evidenc

provisions of the Vote Solar Stipulation, i nc
some intervenors. Accordingly, the Commission
Stipulation through the exercise of its own
concluding through such independent judgment t
reasonable to all parties in Iight of all the
The Commi ssi on hereby adopts the Vote Sol ar
conclusions as to the individual provisions of
fully bel ow.
Rate of Return and Capital Structure

As discussed in the Evidence and Concl usi ol
part of the Vote Solar Stipulation, DEP initi
i n t his proceeding shoul d be adjusted t o p
management, the opportunity to earn an ROE of
to the common equity component of the ratemak
equity and 48% |l ong-term debt. (Vote Solar St
Public Staff entered into the Second Parti al
stipulated to an ROE of 9. 6 %. The parties to
agreement to recognize that I f the Commi ssi or
9.6%, the parties to the Vote Solar Stipul ati c
agreements regarding ROE have been met . As
Conclusions for Findings of Fact Nos. 24-30
reasonabl e ROE for DEP and finds 52% equity a
structure for DEP in this general rate case.
Grid I mprovement Pl an

As discussed in the Evidence and Concl usi or
66, as part of it settl ement agreement with
DEPOGs requested GIP deferral with <certain c
reservation of Vote Solards right to review a
GI P costs in f8eeavVvet e a3el arasPtsi.pyl ation, A 111
agreed to the extent DEP enters into an agreen
to a cost cap or to Iimit the amount of any G
treat ment , Vote Solar supports such <cost cont
DEP commits to develop potenti al pil ot custom
2022 Integrated Resource Plan (I RP) to opti mi:
support greater utilization_of di stributed e
Evidence and Conclusions for Findings of Fact
the GIP-related provisions of the settl ement
supporting or not opposing GIP implementation

Cl i

mat e- Resilience Planning

Vote Solar presented extensive evidence o0
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the utility, i nvest ment and finance, and i nsu
the impacts of <c¢climate change and climate ris
utilities. While stildl a nascent and evolving
in other jurisdictions where evaluation of cl
review process and is being proactively incor
address and mitigate foreseeabl e risks associ
and transmission grids of electrical uti i tie

In A IV of the Vote Solar Stipulation, DE |
Resilience Working Group (Working Group) that
and analytical tools or techniques to study ar
di stribution and transmission system planni ncg
devel oping an i mpl ementation plan based on th
filed as part of the 2024 | RP proceeding, or
Commi ssi on.

DEP wi |l | submit a scoping plan for the Wor
order and will provide notice to interested p:
the opportunity to participate in the Working
consul tant with experience modelling climate-r
recovery in a future proceeding. DEP al so agr
Department of Environment al Quality to align
Wor king Group to avoid duplication or schedul
the State Climate Risk Assessment and Resilie

No Il ntervenor s t ook I ssue with this prov
Accordingl vy, the Commi ssion finds and conclud
settl ement, and in Iight of all the evidence p
Cli mate-Resilience Planning are approved.

EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporting this finding and cc
verified Application and Form E-1; the testim
Public Staff witness Floyd; and the entire re

The Companyods Rate Schedule R-TOUD is a re
customers are billed a Basic Customer Charge,
charge based on on-peak and off-peak wusage mc
avail able for existing residential customers i
the New Metering for Renewable Energy Facilit
was served under R-TOUD before December 1, 20]
to another avabeéaibd.e a&atc hkeldad .e). (

Rate Schedul e R- TOUD was closed to new p
Commi ssionds approval of a Stipulation betwee
DEPG6s rate case, Docket No. E- 2, Sub 1023. (T
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esidenti al ti me-of -use tar
i u

at i n Docket No. E-2, Sub 1023, the Company
d wanted a single rate design for residenti

t hat ti me, restricting the availability ¢
fectively communicate with customers regard
ni mize potenti al cust omer confusion regard
fie
ods

[
terminant s. (1rd.) Witness Pirro test.i i ed
hedul e R-TOU offers improved time peri

arges. (1d.)

Public Staff witness Floyd explained that
mand and energy rates, rat her than an ener (
dicated that the Public Staff has received
e years, who would |ike service_under a dem
at given the deployment of Ssmart meters an
stomers with more choices concerning their

ready-made to provide that choice now. (1
mmi ssion should reopen Schedule R-TOUD. (1Id

his rebuttal testi mony, witness Pirro
ree with witness Floyd that the Company
es regarding their energy consumption. (
ot contempl at re-opening R-TOUD at the
29 He testi Il ed that had DEP contempl .
h ommended other changes t
9.) Al so, a migration adju
y ealize_i1ts full revenue r €
- TOUD and/ or creating another res
d in the comprehensive rate design s

—
DO <~

he Commi ssion agrees that the Companyds t
uated by the Company. However, based on
believes t hat simply reopening R
e broader implications, such as
be modified prior to being opence
Il nstead, DEP should consider r ecf
i ff as part of the

e
t h

needs to

i s time.

|l ati on.
EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporting these findings ar
mpanyo6és verified Application and Form E-1,
tnesses McManeus, Oliver, NCSEA and NCJC et
e Second Parti al Stipulati on, t he Cust ome
i pul ati on, the NCSEA and NCJC et al . Stip
oceeding.
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Prior to the evidentiary hearing, I n addi

di scussed in Evidence and Conclusions for Fir
entered into separate settlement agreements w
opposition to its GIP proposal s. These incl uoc
Cl GFUR, Vote Sol ar, NCSEA and NCJC et al. and
the I ntervenor Stipulations. Each of these s
proposal s, I s discussed bel ow.

Harris Teeter Stipulation

On June 8, 2020, DEP and Harris Teeter ent e

resolving some of the issues in this proceedin
Stipulation provides, I n pertinent part, t hat
deferral as requested by DEP in this docket . |
t he Harris Teeter Stipul ation speci fies t hat
agreement with other intervening parties agre
maxi mum all owed amount of DEPG6s GI P deferral
contai nment _meaFRwrrtelser ,( Itdhe Harri s Teeter St
Teeter iI's not prevented from taking any posi
regarding the reasonabl eness of speci)filn GI P
addition, DEP agreed that any GIP costs all o
recovered via demand charges. (ld. at A 2.)
The Commercial Group Stipulation

On June 9, 2020, DEP and a group of co
designated as the Commerci al Gr oup, filed th
proceeding. This settlement provides that pur
Commer ci al Group di d not oppose (or speci fi
| mprovement Pl an proposals in this case. (Comr
caveat on this statement was an agreement t ha

customers would be recovered via demand charg

Cl GFUR Stipul ation

On June 26, 2020, DEP and ClI GFUR &entered
resolving some of the issues in this proceedi
Stipulation provides, in relevant part, that
taking a position on the appropriateness of t
Cl GFUR supports the Companyds request i n thi
associated with the increment al GI P invest men
over a three-year period for <cost recovery ¢
(CIl GFUR Stipulation A 111.A.) The ClIGFUR Stip
year GIP contains estimates, Cl GFURGs support
reservation of Ilts rights to review and obj e

program and subprogram co$t3henCt  GFURe St apeal a
provides that to the extent t hat the Compan)
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intervening parties agreeing to a cost cap o
amount of the three-year GIP deferral, Cl GF
measur_es. (1d

Additionally, the CI GFUR Stipulation prov
deferred GIP costs among the <customer cl asse
Company wil |l propose to allocate these <cost
all ocation methodologies as apirobdobet. B.n) thhe
Stipulation specifies that this includes use
of voltage differentiated all oclatMonedwernt,or s
Cl GFUR Stipulation states that assuming Commi
use this methodol ogy to allocate any GIP cost:

which it may seek cost rerovery in future rat

Finally, the CIGFUR Stipulation states th
three-year peri od, not hing within t he Cl GFU
appropriateness of future deferrals or the al
may be contested in future general rate case

Vote Solar Stipulation

On July 9, 2020, DEP and Vote Sol ar enter

resolving some of the issues in this proceedi
Stipulation provides, in relevant part, that
this docket for approval to defer costs for i
Transmission System Intelligence, DER Dispatc
GI' P progr ams and subprogr ams. (Vot e Sol ar S
Stipulation also provides that for al/l ot her
does not oppose the requested_defTaer &/lot ac cSod
Stipulation further states that to the extent
with other Il ntervening parties agreeing to a
i nvest ment category specified for deferral t
contai nment _measures. (ld.) Finally, the Vote
GI P deferral wi || be subject to a reservatio
reasonabl eness of specific proagtecht Iclols.t2s. )i n f

Additionally, the Vote Solar Stipulation

devel op potenti al pil ot customer programs pri
optimize the capability of the GIP invest men:
including but not I imited to customer-sited soc
successor), mi crogrid systems that benefit an
customer s, and programmabl e and | oad controlll
residenti al and non-residenti_a) Tleena Vot ¢ e Spd
Stipulation specifies that i f the Company an
progr ams ar e cost-effective and me et approp
Company agrees to file such pilot programs fo

ol ar agrees to support such) approval by the
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The NCSEA and NCJC et al . Stipulation

, 2020, DEP and an intervenor g
he NCSEA and NCJC et al. Stipul
t, the parties agreed that a nur
|l e and support the greater util
em. 0 (NCSEA and NCJC et al . Sti|
s settlement agreed to specific
R to CVR Conversion; ( 3) SOG;
y
a
t

t

- o o

(2) D
mi ssi on
Wi th re
oppose
eserved

STOU—~+oT T o

——(n -

| 1 i gence; (6) DER Di s

— SO~ ®
- =—powoa-s-—

s other then-pending
o] ed deferral treat meni
r i to review and obj ec
ture rate o] S . Finally, as part
f woul d be p criterion in planni
mi ssion and di s ution investments. (I

“~ra® QT3 "W

5 — =0

n 0® C

- ® 35 — O
o —

O
7
o
c

ssion of I ntervenor Stipulations

The Commi ssion finds that the I ntervenor
Companybds GIP related roposals, are the prod
parties who took contradictory positions on t
proceeding. The Commi s on notes that, at | ea:
deferral treat ment , t h provisions of the I nt
provisions of the Second Partial Stipulation v
programs eligible for deferral treat ment . The
e Second Partial Stipulation, dramatically
esented to the Commission for resolution wi
fectively eliminating the disputes between
stimony of the various intervenor witnesses
e settl ement stipulations with the environ
d
0

p
a
S i
e

icate support for the GIP settl ement basec
mote and support the transition to DER and

-c—'l—"r—P('D-Ol—"

The Commi ssion concludes, based upon all t
di scussed herein, that approval of the se
the intervenors identified above wit
proposed GIP deferral request repr
of the GIP disputes in this docket
ties filing testimony on GIP issues
ns represent materi al evidence of t
o GIP-related issues and they wil

Consequences of Failure to Authorize GIP Defe

The Commi ssion is mindful that a decision
to proceed with deferral accounting has its o
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consequences, provided primarily by DEP witne

That evidence is that without deferral account
critical grid modernization activities on a
approach them on an ad hoc basis when funds ¢
ot her capital needs of the company. (Tr. vol

evidence on this issue, this will significantl
and make it |l ess efficient wher eas all owing
programs gives DEP Athe ability to do the pro
do it in a planned-out way, to bring the bene
6 56.). We agree with witness Oliveros test.i
benefits of the eight settled GIP programs to
- rather than | ater with | ess efficiency - is

EVI DENCE AND CONCLUSI ONS FOR FI NDI NG OF F

The evidence supporting these findings an
Companyo0s verified Application and Form E-1,
witnesses Hager and Oliver; Public Staff witrt
entire record in this proceeding.

Public Staff witness Thomas testified tha
proposed for GIP investments, and all GI P co:
customer classes according to the allocation
transmission and distribution expenditures. (
he S not recommendi ng t hat GI P costs be a
transmission and distribution spend. (1 d. at -
the issue is ripe for Commission consideratio
order requiring the Company to file testimony
benefits that di stributed generators are T eceé¢
share of related costs, and providing options
gener at(lrkd..) He testified that I f the Commi ssi
study, DEPGs planned study of the iIimpact of d
require an evaluation of possible alternative
provide primarily reliability benefits. (1 d.)

Public Staff witness MclLawhorn testified t
indicates that benefits derived from some of t
way the GIP transmission and_distribution pl e
witness McLawhor n, di stribution pl ant, for e
residential c¢class, while the benefits derived
are heavily weighted toward the gener_al ser vi
926.) He testified that he believes this is a
analysis and recommended that the Commi ssi on

10 Order Approving Revised Interconnection Standard
Docket No. E-100, Sub 101 (Jun 14 2019)
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GIP transmission and distribution investment ¢
report its findings to the Commission no | ate
(Il d. at 926-27.)

Il n her rebutt al testi mony, Company witnes
proposes that the i1 nvestments associated i th
principles that are applied to the investment
the cost of service study. (Tr. wvol. 11, 1067
these costs in particular, it is her opinion t
for ratemaking purposes based on percei ved
di fferentiated from cost causation to the wuti
controversial .o (1 d. at 1067-68.) She stated
Thomasdés and witness Oliverodés testimony to se
to quantify customer benefits. (1 d. at 1068.)

When asked by the Public Staff what the h
resolve or result in a better understanding o
does not believe it is an effort that is dalik
concept of allocating costs based on benefits
with it would be_a fAwaste of time.o0o (Il d.) She
at the benefits in deciding which GIP projec
projects (as the Company has done in its cost
case), trying to allocate costs based on benef
cost allocatiomemetdhoadl d4di7ds )o (

We donoét |l ook beyond the meter to say wha

receive. Il think i f you start doing that,

know, where do you stop? How do you measur e

all agree what wedéve heard in this hearing

opinions on what those benefits would be.

frequentl y. I think [there] would be | ots

how to quantify those.
1l d. at 1179-80.) For example, witness Hager |
most easily quantified for industri al and c¢coml
are not benefits for residential cust omer s; r
just more difficult to quantify. (ld. at 1180.
measure a narrow aspect of the benefits of GI
are convenient for the purposes of selecting |
dondt have a place for the purposes of cost o

Il n response to questioning from counsel f o
it would not be productive to spend a | ot of 1
service methodol ogy that i_s based on all ocatir
such an exercise would fAdepart from principle
done within in the industry in any mainstream
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benefits as fivery individualizedo and fAvery d
being fibasically an estimate. o (1 d.)

Il n r
t ake
ectricity costs based

esponse to Commi ssion questions, witne
t o t he

el 0
have been allocated in th
co h
t h

Public Staffds recommendation to
n benefits, At hen yo
e past.o (ld. at 127
as the potenti al t o
cult to quantify. o (

sts based on benefits
at are very, very diffi

As noted in Evidence and Conclusions for
Company has agreed to propose, in a future

ocated among the customer classes consi st
hodol ogi es as proposed i n this docket, i
n, A 111.B.) In DECO0s |last rate cas
I projected investment i n grid mod:
ation among customer classes will t;
8 DEC Rate Order, at 85.) According
sion directed the Public Staff to f
e
h
g
t

r

g
pul ati o
stanti a
t all oc
eSee2(q1l
S
t
c
a

O nwwnwo T

Co mmi
and document a basis for continue
anges, recommendati ons, and alter]
er testified that i n ®he er ePublltiicn g
hat continued wuse of the minimum ¢
[ ies for the purpose of cost a
©l setl aHH&®&0;, DEC Redirect Ex.

g this onclusion, the Public Staff r e\
Commi ssioners fAElectric Utility Cost

ARUC Manual ), which it stated Acontinues to
the calculation and allocation of electric u
consumer advocates, and parties before th
service and rate design.o (Tr. vol. 11, 1

—~ = 0o - cCcw
< 53 0O —TaAaowm
=
5]

[7)]
O<-—|-

ti
e Co
250 -

Witness Hager acknowl edged that the autho
manual published in January 2020 by?!2tihevhRecghul

presumably the Public Staff relies upon to mal
of allocating GIP costs based on benefits 1 s
cost of service allocation than tShee& ra.p pvroola.c hl 1t
1177.) However, she explained that At he manu

Assi stance Project comes from a very specific

11 Report of the Public Staff on the Minimum System
utilities, Docket No. E-100, Sub 162 (March 28, 2019) .
Report, the Public Staff reserved the right to develo
system in a future proceeding. (ld. at fn. 25.)

12 El ectric Cost Al l ocation for a New Era (Januar)
Examination Ex. 1.)
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efficiency and distributed energy resources.
policies and methods that would drive that.o
dedication to a nAclean, reliable, and efficie
should not be captured in cost of service, w F
and how the eBeetdonat f12%50) (She testified trF
avoid subjective aspects to the extent it cano
(1 d. at 1216.)

Witness Hager compared the revenue requirert
the Company is seeking to recover and the cos:
(Seeid. at 1201-1203.) In the cost of service \
wants a smaller piece of the pie . . . give m
1 d at 1203.) To that end, while intervenors
based upon how a certain cost allocation meth
the Company is essentially agnostic as to hov
all ocation as |l ong as iIitSeend. racot2nNlal20odf 1
Witness Hager agreed that the Companyds pri mar
met hodol ogi es S t o all ocate costs i n a f ai
l ongstanding cost Sddiacataiton 2@r9i-Mc3i0O@l.es .Sh(e e x
service is supposed to be unbiased and is not
at it as, you know, how do the electrons fl ow
t hat ma®eaeird. o 4t 1202.) She concluded, il t h
Company is just trying to do what it believes
el ectrons_equally.o (1d. at 1300.)

Whil e the issue of how deferred GIP costs
to attention during the evidentiary hearing
address the appropriate cost allocation metho
address recovery of deferred costs relating
gener al rate case, and in that future rate
CompanyoO6s proposed allocation methodol ogy, as
the Public Staff or other parties. Neverthel e:c
to decide in this case that the Company shou
relating to GIP investments based on benefits.
testimony of witness Hager t hat such an exer
i mpreci se, and controversial As such, t he Co
this type of study is not |ikely to be a prod
the Public Staffdés recommendati on.

EVI DENCE AND CONCLUSI ONS FOR FI NDI NGS OF F

The evidence supporting these findings ar

Companyo6s verified Application and Form E-1,
witness Turner; Public Staff witness Metz; Si e
Power s, and the entire record in this proceed

37



s =wm-co -
@ >®D®°" M ST
— o +tT~0 T 0

e = —

E:—h—hqcéoo_:—r—h—-ﬁ:—r:—rmgon—r—h—h
>DO DO D®MD®OD® -TITTO0SSO®TTTFTOD®® DO O
®ODO®OO0O TS CT T T O D d O nn - nm
So—=—o——<~ OJOO ©O~o~ v

nwnwo3z3sS3 oo
OQQ ©OPTCTC OT SO — 0 7 —

n the Application, DEP stated that since |
stments in its coal fleet to meet environ
ation of active coal uni t s, and to add tw
s (Asheville CC Project), which feature t
ce carbon emissions across the Carolinas |
The Company also introduced an wupdated
rement dates for certain coal uni ts i n t
stryés shift toward earlier retirement of
as changing economic condi ti cants 8and envi
n her di rect testi mony, Company witness
il / hydro/solar (FHO) generation assets an:
those assets during the Test Peri od. (Tr .
i fied to the major FHO capital additions
, explaining that the Company has made si
environment al regul ations to allow for t
72.) Witness Turner also discussed the adc
retirement of the two Asheville Steam EI e
end of 2019. I n addition, she explained t
ived a certificate of public convenience
ocket No. E-2, Sub 1089 (Asheville CPCN Or
increased efficiency and reduced emission
the Company prudently incurred al/l of t
ers impacting O&M expenses during the Tes
tal projechast amM8- ©8M) Fudt her more, she stz
d be used and wuseful I n providing electr
fit customers, as they have enabled DEP t
able service at | east reasonabl e cost, anc
print by adding state-of-the-art technol
l ities that | acked environment al equi pmen
ed capital expenditures, and expanding th
the natur al gas mar ket is providing | ow
n his direct testimony, Public Staff witn
tal additions to the FHO fleet, in which |
valuate them for reasonabl eness and pruder
he capital i nvest ment was used and wuseful
uded, i n addi tion t o reviewing prefiled
nditures, i ni tial and follow-up discover.y
the Company and Public Staff, site Vvisi:i
any management . (Tr. wvol. 15, 821-22.) Wi
ville CC Project and the repairs that had
onents of that project, concluding that t
ssitating_ the repairs. (1 d. at 823-24.)
| l owance of the Companyé6s request for rec
d on i mprudence. (1 d. at 824.)
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rra Club witness Wi lson recommended di s
I expenditures made during the time bet
ased on her contention that the net va
2016-2018 time period, wuntil DEP provi
ue of the investment done at the ti me
n, she c¢claimed that DEP did not demons

ents in its coal uni t s. (Tr . v ol 15,
advancement of t he probable retir t
depreciation study. (
entire coal fleet at
. (1rd. at 50.
g to the G
[

me n
d. at
once W
Based on her
ia Public Serv
he also recomm
o prolong the
nditure that e>

e
I

<('D*""3(‘D<Q_CD“(/>'CJ
o -
n ~+
— -

T < TTO
T 5+ = s
—~+ Q

al expenditu
ssion approv
customers. (
covery of #fAo 0
mmended th
e
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urther, she
s at DEPOs coc
cases, DEP be
uni ts ar oviding positi e net value to
t al and _0O& cost s. (1d. at 50-54.) Finall
dard could be interpreted to mean that 1if
ned in a prudent manner, that operates at
e of the output for reasons beyond the U
see, the plant may be found prudent and

= T O 9T o
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C WARN witness Powers recommended disallo
the Asheville CC Project. (Tr . vol . 15,
stments in this project were not reasona
ention that the project was not needed. (
could have avoided investing in the Ashe

cycl e, hydroelectric plant
na sol ar facilities. (
duction <cost at t he Ast
ydroelectric and batter

-+ O

d
chant combi ned y S
sting North Car ol i I
[

d

mati on of t he pr
uction costs for

o—~—=T7Jgs5< =

n her rebutt al

I mony, witness Tur ne.
ommendations of w
u

t e
c It ses Wilson and Power
I mi nous information at DEP provided thro
e evidence presented in her direct and reb
dressing arguments concerning the economic
at such contentions fail to recognize the f
maxi mize value for customers. Wi tness Turn
t appear to account for the requirement of ¢
at capacity must be online or available witt
it

will provide energy and capacity during
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l ine then the Company must start addi tiona
ergy and capacity from the market, i.fatapac
1-92.)

Witness Turner also testified that witness
al fleet is not a valid exeracti s9e9 2f.0)r Wi tgneensesi
ted that witness Wi lson did not explain ho
vest ments would be determined, and clarifi e
rolongo the | ife of particul ar units but r
tness Turner stated that the Company cannot
sts for invest ments in DEPG6s natur al gas ur
mmi ssion permits it to do so. Finally, she
vest ments are not relevant to this proceedi

response to witness Power sdé s
e el ectric service without t

n —
(¢
o

b

a power and renewable resources, witn
credi ble and specific explanation of how

ration provided by the Asheville CC Projec

Companydés reasonable and prudent deci si on
d that NC WARN ignored additional factor
ence of t his i nvest ment , including the 1
empl ates DEPG6s construction of a new nat
heville site, and the Commissionds deter min.
oject was needed. (1d at 994-95.)

A aring, in response to questioning
I at DEP did not conduct a compreh
est ment i n environment al compliance projec
l ysis for Mayo Stati on, whi ch Il ndi cated [
nomi cal for customers to retire Mayo Statioc
est ment s. Because early retirement would n
700 MW capacity, she explained that it

o Station, with a capacity of 2400 MW.

produced by these stations was require
at DEP could not have replaced these r es:s
2-03, 1005.) Witness Turner also explai:!
e Mayo study considered natur al gas as the
termined to be the most economi cal type of
mpany6s most recent | RP at that ti me. (1 d.

During redirect examinati on, witness Turn
vest ment s DEP made at Roxboro and May o St
mpl i ance exceeded the portion for maintenan
d. at 1006-07.) Il n addit n, she confirmed
proxi mately half of the vironmental inves
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er to remain compliant with environment al
0 described t he di sciplined process DEP
estments in its coal fleet, including econ
firmed that the Company operates and ma Kk
ormation available at the ti me. Witness T
estments in its coal fleet have benefitted
acity factors for the coal fleet have decl
tical to the DEP system as evidenced by th
o units during early January 2018. Wi tness
estments have all owed the Company to r ema
tinue to provide safe and reliable service
t the updated plans for DEPOG6s coal fleet [
sistent with its proposal I n this case to
se units. (ld. at 1010-11.)

Il n response to questions from counsel for
t as DEP transitions away from reliance on
obligation to provide safe and reliable el
ness Wil son acknowledged that her testi mon:
ts that DEP should not have incurred, did |
sen instead of incurring any of the costs i
not analyze the Companydés decisions about
se decisions. (1d at 98-99.) Witness Wil s
th Carolina standard for challenging prude:
tances of i mprudence and_provide a prudent
ti mony on the fiused and useful o standard,
t had adopted her interpretation of that s
Witness Wi lson agreed that some of the coal
uired whether or not the units continued to
jects in order to continue to run those un
shut the_units down (1d. at 76-77.) Witne
t her shutting the wunits down was a feasi:'t
tinued to meet its service obligations. (
ti mony that retiring al/l of the units i mme
stated that Aithe |lights €& could potential
I units would not be sufficient to meet pe
78.)

Witness Wilson acknowl edged that North Ca
ated through a certain time period, to exan
. at 73.) With regard to the case she <cit
posal, she agreed that the Sierra Club di ¢
rgia Commission, and that non-signing part
cifically denied. (ld. at 74-75.)
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Witness Wi lson agreed that the 2016 Mayo Si

costs and benefits of retiring those units ea
Wil son acknowledged that she did not do an a
feasi ble or cost-effective for DEP to retire |
invest ments the Company is seeking to recover

Il n response to questioning by Commissioner
her testimony that retirement of the entire ¢
her recommendation to categorically exclude a
testified that her recommendati on was to excl
could provide economic analysis showing that t
(I d. at 94.)
Di scussion and Concl usi ons

Based on the entire record in this proceedi
that the costs associated with the Companyds i
and prudently incurred and should be recover
concludes that Sierra Clubds additional recon
i nvestments in its coal and natur al gas units

When setting just and reasonable rates, th:
costs incurred by the wutility were prudently
whet her the wutilityds actions, inactions, or
on what It knew or should have known at the t
incur costs were made. DENC Order at 121; Harr
Parti al Il ncrease iAMppRaitceast iaonnd bGC/h aGiagydodl, i @ aam pfPaonwe
for Authority to Adjust and, IMoc.redmsz2, |1$sb RR3:
(N.C. U.C. Augvod, iho®p& Yt on ot hgeut idrso u nCdosmnadmd
Thornbu32xn5 N.C. 484, 385 S.E.2d 463 (1989) ( H:
requires a detailed and fact intensive anal ysi
specific and discrete instances of iimprudence
alternatives; and (3) quantify the effects by
Order at 121-122; Harris Order at 14-15.

The burden of proof to show that rates ar e
N. C. G. S A 62-134(c). Nevertheless, intervenot
that they dispute an aspectStoaft et heex wurteill.i tUtdisl
|l ntervenor Residents of Bent 35 eNk./CQMt .6 2G a r7née, |
770, 7791 (t1®9BRgndr) ReslTihckeertusr den of going forw
reasonabl eness and justness arises only when
evidence is offered by a party to the proceed
expenses . . 0) . I f the intervenor meets it
of competent, materi al evidence, then the wul't
utility, in accordance with N.C.G.S. A 62-134

4 2



The Commi ssion gives substanti al wei ght re
DEP6s investments in its coal fleet to the p
wi tness Turner . Wi tness Turner expl ained i n
determined that these investments were needed
units in order to continue to provide saf e, r
customers. A significant portion of these cos"
regul ation regardless of whether the Company
of t he remai ning costs wer e i ncurred t o ma i
requirements in order to continue to operate |
specific evidence to contradict DEPG6s deter mi
these units to serve customers. With regard t
presented convincing evidence in rebuttal and
this investment, whi ch was made pursuant t o t
Commi ssion found was needed in Docket No. E- 2
and Conclusions for Finding of Fact No. 11, t|
in service, and available for economic dispat

No intervenor has met the burden of produc
fleet i nvest ment s. Sierra Club witness Wil so
admitted, i's not specific to any particular ¢
alternative that DEP could have chosen rather
Wil son in fact testified that retiring the co.
i ssues, but did not identify any other altern
NC WARNOGS recommendati on, ot her than the Ashe
Powers does not identify specific costs as be
alternatives suggested by NC WARNOmerchant C
storage, and hydroelectric generationdare not
these were feasible options for the Company.
analysis using the information available at t
were made to present evidence supporting a fi
prudent choice. The evidence demonstrates t hat
decisions it could with the information avail
our conclusion that DEP is making needed inve:¢
i fe of I ts coal fleet, at the same ti me as
evidenced by its request in this case to redu
Commi ssion agrees that as DEP transitions awa
t hat all ows It t o continue to reliably ser v
i nvest ments were made consistent with that se

Mor eover, the Commi ssion finds persuasive
Wil sonds economic valwue analysi s, which did
provided by DEPG6s coal fleet or how the Compa
daily basi s. |l solating costs invested in and
station on an annual basis does not accurat el
witness Turner showed, even units with decl i
ti mes of high demand. Finally, t he Commi ssi ¢

4 3
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pretation of t he term Auseful o i n t he
mpl ates finding an asset not to be usefu
ted by changes outside the utilityds con
adopted by this Commission. On the contr
de service to customers, those costs are

Iy, wi tness Wi | son gualified her di

on that DEP did not present evidence
wer e made. However, as witness Wilsonos

evidence in the form of the 2016 Mayo
I's i ssue. As shown by witness Turnero6s
mony regarding the volume of data DEP pr
pport of coal fleet i nvest ment s, the Co
nued investments in Mayo Station, as wel
t ments, and relied on the results of tho
eking to recover. The Commi ssion therefol
ng a |lack of evidence is unfounded, as
dence of incurring these costs and, as
e evidence otherwise.

Commi ssion al s |l ines to accept Wi
t he Company ture Iinvestments i
i mi t on <capita i nvest ments in the
future recovery are not necessary,
before seeking and obtaining the

her, witness Wil of fered nc
t s
I
i

0
0

«

S
t

3230~
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natural gas fleet. Finally.
a test year as the basis for
with a prospective | imit on ca
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e evidence supporting this finding and cc
ied Application and Form E-1, the testi m
c Staff witness Met z, and the entire rec
his direct testi mony, Company witness
ation assets and capital additions to t
ss regul atory requirements, and preserve
ghout their extended | ife operations. (
fied that these capital additions and ent
il ently providing reliable service to DE
ain the high Il evels of operational saf et
0s performance results (1 d. at 132.) Wi
ting nuclear O&M costs, including inflat]
ompany6s strategy for mitigating that pr
he Company control s for capital projec

4 4



custo
t hrou
statu
requi
Comp a
ef fic

management p
i
e

OO 7 X 509 T30

RPOSsS®—0

(@)
-

as
re

t h
Co
St
an
da
de
de
de

i n
co

-~ ~T T®
~TOo® 3~ T

OO0 o c S5

n

S5 QO 5 C
N~ TTO O -~ T

o
=S > T =

ogram and throug
mer s w I continue to be
gh | ow fuel cost s. (1 d. at 132-34.) Wi
S wi t h respect t o compliance wi t h Nuc
rement s. (1 d. at 135-39.) Finally, he
nyés nuclear fleet during the Test Peri o
Il encies in _nuclear operations. (ld. at 1

h outage optimiz
n

r
| ef it from the
r

il c Staff witness Metz testified regard
nucl ear fl eet, in which he | ooked at n
reasonabl eness and prudence, as well
nvest ment is used and useful. Witnes:
on to reviewing witness Hendersono6s |
res, i ni tial and follow-up discover.y
Company and Public Staff, i ncluding

rojects, and review of the overall p
2.)

(@)
—

@ — —
c

N T

party recommended any disall owance of t
s capital i nvestments in its nuclear fl e

oregoing, the Commission fi
he Companyo6s i nvest ment s
dently incurred and shoul d

f
t

and pru
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;
the probable retirement dat es, capi
s

evidence supporting this finding and c
tion and Form E-1 of DEP, the testimon
nos; Public Staff witnesses McCull ar, |
t, and the entire record in this proce

witness Spanos i
(Depreci ati

roduced Spanos E:
0 udy) prepared by
LLCc. (Tr. wvol . 1, 210-11.) As ex
d updates to estimates of final
duction plants, as wel |l as updat
ion, witness Spanos noted that
cost values from the previou
studi es. These decommi ssionin
costs at steam, hydraulic, an

_,_,_(D\<

t
t
1
t

o

>
o B e B
Qo

e updated depreciation rates fo

deration of all decommissioning

expl ained, estimates for costs related to coa
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net salvage estimates, and therefore not incl
10.)

Public Staff witness McCull ar al so made r e
expense. Wi tness Mc Cul I ar recommended sever a
proposed depreciation rates including adjustm
(al so known as decommi ssioning and dismantl e
recommended a | onger average service |ife f
percentages for three mass property distribut
the amortization periods for two gener al pl ant
at the direction of the Public Staff, witness
the retirement dates for the Mayo 1 and Ro x|
depreciation study in Docket No. E-2, Sub 114

The Commi ssi onoés di scussion and resolutio
Mc Cul | ar, Dorgan, Metz, Maness and Brunault a
Esti mated Ter mi nal Net Salvage Cost s

Burns & McDonnell conducted the Decommi ssi c
formed the basis for DEPG6s ter minal net sal
proposes that this Commission continue the u
Aunknownso approved in Docket No. E-2, Sub 11
Mc Cul | ar 6s recommendati on, witness Spanos e X
appropriately included in DEPG6s Decommi ssioni
costs must be escalated to the date of retire

The Need for Contingency

The Companyods Decommissioning Study incluc
unknowns. As Company witness Kopp testified ir
costs are necessarily included in the Decommi
but reasonably expected additional costs to
execution of decommi ssioning and demolition a
Furthermore, past experience with costs incurrt
decommi ssioning and demolition of the Cape F
Weat herspoon plants were approximately 11% h
esti mat es, i ncl usi_v)e Soufc hcopnatsitngex p &t i e nlcde de
i mportance of contingency to the decommi ssion

Public Staff witness McCullar recommended
factor, as approved by the Commission in Dock

Il n his rebuttal testi mony, wi tness Spanos
esti mat es I have used i n t he cal cul ati on o

comprehensi ve decommi ssioning study perfor me

4 6
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commi ssioning study incorporates a 20% cont
ogress witness Kopp6s testi mony i n DE Pro
stification for this contingency factor. Ad
is case and the fact that <coal ash costs sh
iginally anticipated provide additional supj
5-96.)

The intent of adding the contingency is to
l'l'y funded at the point of retirement. Furtt
d cannot, assume t hat S ome i ntervening e\
commi ssioning. Regardless, there are subst al
ether or not demolition occur s, and conting
sts. Finally, the 20% contingency recommend
rns & McDonnel |l prepared for wutility <client
ergy affiliate compani es, sever al of whi ch
mmi ssi ons.

I n the Companyoés | ast gener al rate case,
ntingency factor. (2018 DEP Rate Order at 414
0% contin@aendcy3.. )(IThe evidence presented by
tablished the i mportance and necessity of I

% contingency there remains risk that the ¢
d demol i tion may actwually run higher than t|
ntingency.

Il n Iight of all of the evidence, t he Commi
ntingency factor proposed by the Company i s
e in this case. Contingency represents a re
e project and wusing 20% wi I | hel p increase
[ be fully funded at the point of retireme

Cost Escalated to the Date of Retirement

It i s i mportant to recover the service val
e net salvage costs that will be incurred in
ing the straight-line method of depreciatio
ual amount s, each year over the | ife of the
proach is consistent with the Feder al Ener g

Accounts (USOA), which specifies that the

the time the transaction takes place. (1 d.
t salvage for plant accounts is consSieetent
18 DEC Rate Order, at 173.) Il n devel oping
cessary to escalate these amounts to the ti

Il ncurred. (2018 DEC Rate Order, at 173.)
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net
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final
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dat e

C sal vage

rement ,

Mc Cu es
o th co
5.)

ined by witness Commi s ¢
b 1146 and det er mi
the straight-1line
Decommi ssi oning
s adopted. o (2018

t hat esti mat i

Spanos, the
ned that Athe es
met hod of depreci
Study 1is just and
DEC Rate Order,
ng net sal vage a
sound depreciation practices
Tr . vol . 16, 284 .) Speci fi ca
Regul atPulyl iUed i Ut it lyi tCy mbne flzosre ©in &t
t hat Al n] et salvage is the dif
the asset is disposed of and t he
6, 284-85.) The Commi ssi on
tive depreciation text, for
cost of net salvage. (2018
Spanos provided the fo

wi t h

al |
prod
service

i nciple specifies that
ed against the revenue
asset currently in
rrent expenses.

hat i nf
d Fitc

clear t
Wo |l f an

ma k e
hat

Fitch al
pointed

and
nos

SO
out t

Wi
n,

sal vage i s
ed property,

a common

such as

occurrence.
a water ma i

wi t h o i

ional ly,
hat:

| respect t
tate t

ntergenert

of these future
of using the asset and must
consumers would say they sh

to the future users 1 f t

unt i
cost
ent
unfair

ng treat ment C
b e
oul
h e
a l
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s o
O Wi

argue agai
ng excerpt

t hat al though the
he future value of

rat e, should equal
i's often fAmore negat.

urrent CONSUME

payment s,
retiremen
than fore
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] d. at 292-93.) Accordingly, Commi ssi on pr e
depreciation practices al/l support escalating
costs are expected to be incurred rather than
While witness McCullar c¢claims five other |
estimated future ter minal net salvage cost s,
change the fact that the Commi ssion has alrea
Sub 1146 (1d at 287-88.) As witness Spanos
Mc Cul | ar cites, two do not even apply net S
suggests and the remaining three do not <chang
has calcul ated net sal vage i s t he predomina
depreciation studies approved throughout the |
1146, the Commission found that the Companyods
vast maj ority of reqgul atory jurisdictions. (
Specifically, the Commission stated that
The fact is the vast majority of jurisdict
which future net salvage is estimated at
through straight-Iline depreciation (also Kk
Approximately 46 out of 50 jurisdictions
straight-1line depreciation method.
(2018 DEC Rate Order, at 175; Tr . vol . 16,
jurisdictions that use the traditional met ho
concludes that the cases witness McCullar <cit
afforded any weight in this proceeding. (Tr.
Finally, t he Commi ssi on previously found
estimating ter minal net salvage to be defici e
witness Mc Cul | ar chall enged t he i nclusion 0
depreciation and instead propo ed to include
current cost Il evels (1rd. at 28 ) The Commi s ¢
No. E-7, Sub 1146 and did not find witness McCc
DEC Rate Order, the Commi ssion stated the fol
Wi tness Mc Cul | ar 6s approach S not suppor
met hods and would Iikely result in the nd
over the Iife of the asset. To that end o]
rejected witness Mc Cul | ar 6s alternatlve a
exampl e, i n a recent case before t he V
Transportation Commission (WTC), witness
arguments against the escalation of ter min
ot her recommendati on rel ated t o depreci
recommendation, the WTC noted that Public
provided no response to the critique that
were not supported by authoritative accoun
witness McCull ardés net salvage proposal A [
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upported by aut horitative accounting I
nwarranted assumptions.

(2018 DEC Rate Order, at 175 (footnotes omitt
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preciation in determining escalatio
asonabl e, appropriate for use in th

|l vage_ dat a. (1d. at 287) I n this case, th

Considering al/l the evidence, the Commi ss
cal ation of terminal net salvage <cost and

n as per:
i's case,

Mass Property Future Net Salvage

Net S

(0]

n

al v
at 286.
type of

are expressed as a
The method for determining the
perty. (1rd.) For power pl a

mmi ssi oni study, with additional net sa
at 286- 8 For mass property accounts suc
t, net salvage estimates are based in pa
e

C
<

mpanyo6s actual historical data from 1979 t
moval and gross salvage ratios to the associ
r.

n

~co>So®Cc-
Opw ~“ DO DS O~ —

o

® +"TM®T TOCcCc un —

Wi tness Sp
1

vol . 16, 249.)

anos, in his depreciation stu
egative 0O0% for Account 364, Poles, T
Underground Conduit d negatWivere 8
ar recommends a future net salvag
e 10% for Account 6 6, and negat.i
Mc Cul | ar expresse concern with
i n the_Daprd@d®@dan®Obon Spedy fichdl
h using a net salvage ratio that i nc
doll ars_J)nWitheedsenbdMmCoht ar . ekptained
ts
e

t

— @D @
©
D
-

I
i
S
I

~ (D
o

i n the numerator and denominator

Bﬁ
_o_'EQJU’<

d at 795.) Witness McCull ar r
salvage percentages that recogni ze:t
ge ratio and adopted future net sal
cost of removal due to inflation. (T

Qo @D
o— |
e 3 DO —

response, witness Spanos testified tha
wi t h t he Commi ssi onods deci si on i
y the record. (Tr. wvol. 16, 286. )
366, and 369 by argu g against
5. ) Witness McCull ar id not prc
than recently recorded costs.
tions have removed the escal ati
I 15, 795-98.) As witness Span
d against witness Mc |l  ards po
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S approach was.) wiOdelrwl suppdni 8t €d .wi ¢ Ine
s for these accounts does not have as

counts, she does not provide any stat
al met hod witness McCull ar provides i
et salvage costs included in the prop
DEC has incurred, on average, over thi

performed by witness McCull ar does ni
vage. (1 d. at 294-95.) Additionally, |
Mc Cul | ards approach_for mass propert.

is unaware of any authoritative texts
295.)

ss Spanos was also asked on cross-ex
ion in an Atmos Energy rate proceedi:H
d. (Publ i c St aff Spanos Cross-Examir
e witness Spanos6 position on net sal

of the order in that proceeding that

negative salvage calculation based o
ered by witness McCullar in this case
ring all of the evidence, the Commi ssi

future net salvage rates for mass pr

easonabl e, appropriate for use in this <c

Service Life for AMI Met er s

requested a 15-year depreciation |ife f

Spanos,
Commi

obsol

manuf ac

a 15-S2.5 survivor curve was recommen

on previously approved in Docket No.

was consi stent with the manufacturer
meters and accounted for alternative

escence. (1rd.)
c Staff witness McCullar recommended
I 15, 792.) Witness McCull ar testifie
turerds range, is a reasonabl e esti mat
t he AMI meter s, and is fair to the Co
response, witness Spanos pointed out th
service |ife for AMI meters in the 2018
15-year average service |life in its pr
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Sub 1142 (9 dheat2t0286 DEC Rate Order adopted
proposed by DEC, except for certain depreci at
witness Spanos expl ained, because the 15-year
identified and modified in the 2018 DEC Rate (
adopted by the_. Gomn2i9s7s.i)onMo r(elodv er , DECGs cost -
meters was based on a 15-year average service
requested that such analysis include the fAcos:
15-year useful life.o (2018 DEC Rate Order, a

Wi tness McCull ar has not provided any new
supports changing the 15-year average service
Spanos noted that witness McCull ards argumen
presented in Docket No. E- 7, Sub 1146 that we
vol . 16, 298.) Additional ly, wi tness Mc Cu l |
manufacturerdés | ife without considering 1 SsSuUEe
regard, witness McCullar made no attempt to
critical consideration when there is |imited

| n [l i ght of al |l the wevidence, t he Commi s
Companyds request to establish a 15-year aver
reasonabl e and appropriate for use in this ca

Life Spans of Mayo Unit 1 and Roxboro Units 3

Since the | ast depreciation study, DEP has
and Roxboro Units 3 and 4 to be shorter than
explained that A[a]s part of our strategy to
fresh | ook at the viability of sever al of ou
making shifts in the expected remaining depr ec
is a reasonable action to take now, while we
|l andscape and i mpacts of markets forces.o (Tr.
DEP intends to retire each of these units in
incorporated the shortened | ife spans for t he
recommended depreciation rates using these rel
by witness Spanos, the revised | ife spans ar
original |l ife spans for steam production f ac
efficiencies and operating costs (driven in pé

Public Staff witness McCullar <calcul ated d
dates from the previous depreciation study. (1

13 The Docket No. E-2, Sub 1142 depreciation rates f
Public Staff wusing a different useful l'ife calculati on
E-7, Sub 1146 proceeding.
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t Public Staff directed Mc Cul | ar to use th

Roxboro Un)ts 3 and 4. (I d

Public Staff witness Dorgan recommended t
reciation rate of Mayo Uni't 1 and Roxboro
roved in Docket No. E- 2, Sub 1142 for sev
ness Dorgan noted that although DEP stated
boro 3 and 4 Units.) i©Stcbad, nBubldiooneStsaf f (|
ommended that depreciation rates be set at
Thereafter, at the physical date of retire

O a regulatory asset account and amortized
a future generTahli rrdat ewictansees.s (Dlodd gan ci tes w
cerns with the accelerated retirement of t

Additionally, Publ i c Staff witness Met z t
irements of Mayo Unit 1 nd Roxboro Units
ness Metz did not dispu the accelerated
t the retirements of th nits be review

us on the economics of
was a more appropriate

generation re

h

u

) Witness Met z
y

m to evaluate e

a
t e
es

ceeding. (Tr. wvol. 15, 8 3
e a
fo

FPWC witness Brunaul't al so argued for exte
ociated with Mayo Unit 1 and Roxboro Units
es for those units. (Tr. wvol 16, 303.)

| n rebuttal, witness De May stated that
ssure to meet aggressive carbon reduction

mat e change-rel ated policymaking. The Con
i rement of its | -fired generating units
e to position itself to meet these expect a
on this highl seeable policy shift

[ ed that th ires that depreci
300.) Recovering
e future cust
theWecoaes s
fféos proposa
overing a por
red. (1d

| G
0y
O =
> o
o

fi
ce |ife. (Tr . Vo
generational ineq
e d for
S
S

- < ~

[
asset, are e
explained that P
towi | resul t i DEP

[
[

r
r
0
use

s 3 and 4 aftenmtt BOY-HR2e )r e

—“ Q9 3

tness Spanos also rebutted Public Staff w
6s proposal. Witness Spanos explained th
Uni t 1 and Roxboro Units 3 and 4. mtior t
) For the purposes of determining depreci:
ired to determine their service |lives beca
es of the generAtcogdifragly, twesnegd dDor gan

O"‘E
1

53



using the original retirement dates does not c
depreciati on_.apgr i3n0cli-pOl2e.s). Adiddi ti onal l vy, witnes
Public Staff has consistently advocated for
retirement date of the generating facility, a
any costs i1 nto a regulatory.aas s3e0t2.3gc cWiumte,s si s
correctly pointed out that any of the costs
amortized over a given period wil/ be.) recov:
Therefore, Public Staffds proposal_)wiWilt nreessu |
Spanos acknowledged that wuse of a regulatory
such as instances when the date of retirement
(1)d However, the accelerated retirement dates
4 are 10 years from the test year in the Depre
time to recover the costs of these plants ove

Il n | ight of al |l of the evidence, the Com
shortened | ife spans of Mayo Uni't 1 and RoXx|
incorporated into the Depreciation Study and
rates. The Public Staff has failed to justify
DEP Rate Order. Prudent depreciation practice:
Mayo Unit 1 and Roxboro Units 3 and 4 in 2029
the costs of the generating facilities over t
full costs of Mayo Unit 1 and Roxboro Units 3
prevent future customers from paying for an a
they did not receive service. Il n sum, adopti ng
Unit 1 and Roxboro Units 3 and 4 will prevent
Gener al Pl ant Amortization Adjustments

Il n his Rebuttal Testimony, witness Spanos
McCul l ar made errors in her calculation of de
These mistakes encompassed sever al di screte a8
The first error identified by witness Spanos
two differing wuseful |l ives (one for DEC and
periods for Account 391 (Of fice Furniture
(Communication_Equi pment) (1 d. at 304-05.) A
chall enge t he gener al pl ant amortizati on p e
proceeding, witness Spanos observed that Al t]
di fferent amortization period for these accou
undi sputed for _DE Carolinas. o (1Id. at 305.)
|l onger proposed amortization period for these
depreciation analysi_s by witness McCull ar. (I
that witness McCull ar made sever al ot her mi st
the exclusion of millions of doll ars of asset
amortized given witness McCull arés <calcul ati o
expense associated with these assets), overst
account s, and not updating the reserve adjus
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i mpact of her ot her adjustment s. (1 d. at 307
record challenging these criticisms of witnes
ant amortization

Concl usi on

Il n Iight of al/l of the evidence presented,
the depreciation rates proposed by DEP in thi
Depreciation Study included as Spanos Ex. 1 a
in Docket No. E- 2, Sub 1142, are just and rea
customers, and therefore are approved.

EVI DENCE AND CONCLUSI ONS FOR FI NDI NGS OF F

The evidence supporting these findings an

Companyb6s verified Application and Form E-1;

record in Docket No. E- 2, Sub 1142 and Docket
moti ons and Commi ssion orders in this docket,
foll owing expert witnesses: DEP witnesses Bed
Dos s, Ril ey, Spanos, and Fetter; Public Staf"
Moore; AG witness Hart; Sierra Club wiltness Q

The testimony and exhibits regarding DEPOGsS
Commi ssion has <carefully considered all of t|
Based on the Commissionbs consideration of 't hi
reasons di scussed further bel ow, t he Commi s
d

Companydés CCR costs incurre from September
were prudently and reasonably incurred, and t
its weighted average cost of <capital aut hori z
these costs have been deferred and over the
brought into rates.

|l ntroduction and Background

DEP seeks to recover a total of $440.1 mil
coal ash basin closure costs, consisting of (:
during the period from September 1, 2017 thro
incurred as a result of changes in the | aw wi
of which have been deferred by order of the Coc
during the deferral period t hrough August 2

14 Further, at the request of the Company and withotl
has taken judicial notice of certain evidence presented
No. E- 7, Sub 12114. Where the Commission references the
specific hearings referenced in this Order, such evide

the Commi ssi on.
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model 06 outlined in DEP6s | ast rate case, the
supplied the funds for these costs (CCR Cost
proposes to bring these costs i nto rates over
with the date new rates go into effect. DEP pi
unamortized balance, at i1ts authorized weight

DEP requests that this Commission afford t

the Company i n 4°%tTsh el aGotmpraantyed sc aosvee.r ar ching pr o
recovery Aofo the <coal ash costs the Company
million), along with (2) a return Aono those
amortization period. The Company contends that
costs is warranted under the facts, the | aw, &
Rate Order. As such, the Company through vari
that since the | ast rate case, the Company and
CCR remediation investments have acted upon t
by our prior rate order. DEP argues that deny
during the amortization would essentially am
interest-free |l oan to its customer s, an outco
Company and its investors

Many of the i1issues raised by intervenors
Companybds | ast rate case discussed in this Ci

exampl e:

f The Commission thoroughly conktdalkFedshhe
management practices, including their CC
(2018 DEP Rate Order, at 142.);

T The Commi ssion thoroughly considered the
enact ment of CAMA and the CCR Rule and t
upon the Companyds decision and timing f

basins. As this Commi ssion comprehensi Ve
case, regul atory certainty was needed to
to establish the | evel of cost to be bor

arguments of gold-plating (2018 Rate Orde

T On three prior occasi ons, i ncluding 1in
Commi ssi on has al so considered t he Publ

15 Docket No. E-2 Sub 1142, which was decided by th
Order Accepting Stipulation, Deciding Cont(exle8d DBRB ues
Rate Order).

1 AHi storical o meaning prior to the changes in | aw
Rule in 2015, as well as the passage by the North Carol
Act (CAMA) in 2014 and amendments to CAMA in 2016.
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y of cost di sal l

t heor 0 e, whi ch t he
(2018 Rate Order, at 18 )

nc
89

T The Commi ssion has also exhaustively eveze
t he Asset Retirement Obligation ( ARO) a
account for its CCR expenditureld an2l018 DE
T Finally, the Commi ssion has determined i
Afspend/ defer/recover o model empl oyed by t
coal ash expenditures, entitles DEP to r
both (1) the period during which those
amortization period during which the pre
into rates (2018 DEP Ra%e Order, at 194-9
Al t hough ©parties in this case disagree as
il luminating any of these issues were adduced
of the Anewd evidence from DEP, in its rebutta
to evidence the Company presented in the prio
raising the same issues that the Commission hg
example, the testimony of Company witness Mar
the perspective of a former EPA regul ator, w h
t he major hi storical studies proffered by in
hi storical i mprudence, the 1988 EPA Report toc
Witness Williams testiVvaleiddatkeadCompany 888 hiRep
management practices. As she noted, i n the 19¢
was necessary to then-current coal ash waste
practices fnNnappear|[ed] adequate for protecting
Ex. 13 at 7-11.) And, as witness Williams al st
wel | aware that then-current waste management
Sout heastern United States, unlined ash ponds
that these ponds
[ R] arely included the wuse of l i ners or | e
facilities managing CCR did not have groun
found that 80 percent of CCR was disposed
i mpoundment s, landfill s, or ot her l and- ba:s
i mpoundments in use at the time, only 45 wq
were unlined and the |iner status of 135 we
which includes North Carolina, only 3 of
were | ined, while 153 were unlined and the
1'See atb®e Commi ssionés June 22, 2018 Rate Order Acc
|l ssues, and Requiring Revenue Reduction in DEC&6s | ast
Rate Order), at 284-90. These issues were explored in
additional devel opment of ARO accounti ngSeeiid.enacte D& .u)

18See aP2B8d8 DEC Rate Order, at 288-92.
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(Tr. vol. 19, 222-23.)

ompanyo6s prior case and after a f
hese same contentions and found
tice at | east in the Southeast,

8 DEP Rate Order, at 142.) Even

ss Williams testified that accoc
% of Anewd (meaning construct e
Tr. vol. 19, 422.) The Company
f its basins were unlined, i n
e
t

i nd
basins. o
CCR Rul e,
unl ined, a
were unlin
1982, and
t he i

t i constructi on. Yet i nter ver
adjudicated f a

s, and forces the Company to

S case, i ntervenors ask the Commi ssi
0-based concepts, |l i ke Acul pability.
n approach. The Commi ssion presented

di sall owance theories proposed in D
The Commi ssion held that its

N~ — o0
oo — —
o- ~
1

—_

uty is not to determine I|iability to and
management for injury t o t he environ
taminant s. Environment al regul ators and
t he appropriate arbitrators of t hos
dment s at i ssue operated pursuant t
ater treatment facilities by DEQ or
ory mandate is environment al protect
y breaches of a duty of due <car e, i
n Intervenors in this case. The 1 ssui
al i's i mprudence -- who should bear
ol ders or its customers and on the b

O 7= 0 nwWDT ®d® >

261.) Noting further that i ntervenor
ce, the Commi ssion stated that no one
hat, in determining the recovery thr
ation Il ncurred by management t o compl
onmental regulators, management deci si on:
e _care. o0 (ld.) These observations are st
case.

~ O M — ~ —~—~
:—h:msgl—
<gooT Qo
wao—mo = -
c—-o-c

Cost recovery under North Carolina | aw i s 1
prudence standard. Prudently incurred costs a
recovelf Bulceh. costs include financing costs i t

19 The requirement that costs be associated with se:
many di n s of costs are fisharedodo between sha
Staff p ts of senior maea@EGehnrt. iwola. uzé,l il
Such <co be fAisharedod but prudence, i mpruden

—

ff
Oi
st

w 5 O

rent y
ts to c
may e
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curred costs funded by the Company and its
mmi ssion in advance of being brought into r
over time as a mitigation measure to r
stomer s. Costs that are not prudently incur
such an analysis for tort-1like fAfaultodo conc
covery under North Carolina | aw.

C
¢
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(7))

Legal Framework: Prudence and I ndustry Standa

I framework regarding cost recover

he Commi ssi on the prior DE

i ng rate regu tion general "

e recoverable in rates. (201¢

evidentiary presumptions go
e

i n
y | a
;
e

I s deemed t o be reasonabl
8
C

I
a
I
d

S5 T OO0 5
o< FtTO " T CcC O
@ T —

S o
5
o
-

Rat e Order , at 196; DEC O
ommi Sssi on must assess their

(0)]
(¢
Q00 ——

——®—o0oc >+
_— -

sessing prudence requires that t
been developed over the past 10 y
I fied, Afithe concept of prudence bega
US Supreme Court| sle®i 6BBGrTr exvoll .2
Serv. 260 mwoé 8, 276, 306-07 (1923)

i ) . Those rules and guidelines do n
tter held up as a visual aid one vo
Rad eDa& i hrg., ov @l . 26, 93; h t

Sc at appamdk.i ndiec &t: 8B tmaatk )t
bcategories discussing variou
t that he] found nowhere in the two
y.o (DEC Tr. wvol. 26, 93.)

h

TS ——c oo
w

Nl s~ —~=

t |l east the | ast 30
his Commission in i
e) , i n which the Commi s
connection with the con

sharing. Rat her , because senior management s duties a
bet ween regulated and unregulated entities 1T only a po
any specific wutility. And, of course, costs must also |
143.) Here, as in the Companyds prior rate case, no pa
and measurable. o Finally, costs must be fAreasonabl eodo i
prior r stee20h28e DEP Rate Order, at 196) the prudence f
ireasonabled T costs unreasonably |l arge in size can hal
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nucl earSedOCamrdter (Granting Partial l ncrease i n R
2, Sub 537 (Aug. 5, 1988) (the 1988 DEP Rate
the following principles governing the quest:

First, the standard for judging prudence i
made in a reasonable manner and at an approp

reasonably known or reasonably should have bec¢
: . . must be based on a contemporaneous Vi ew
Perfection i S not required. Hi ndsi ght anal vy
subsequent developments 0 is not permitted. 0

Second, chall

o] en
chall enger 1is
t e
r
c

udence requires a de:t
d to (1) identify spe

.
e

ce of prudent alternat
y
I

(o)

i n
e q
Xi st
resents the I feasi bl e way of acc
ating 1 mpru tly incurred costs. (1

—T o
o

T The Commi ssion can oekpemdisathaswy | npr ad d
I f i mprudent) wi t h no economic I m
nce As the Commission put it f
any economic i mpact. An i mpruden
he ratepayer economically. Thus,
ufficient.o (1d.) The Commi ss
yo concepts into the prudence
be

el ongs T upon rate regulatio

per amount chargeable to customel
n absent the i mprudent acts or d.
he disall owance must be calcul at
bl y) hi gher cost Il mprudent actio
act.i

arolina Supreme Court found fino er
e Sftrad ree weoxr kr eiln. util s. Commbédnz s . T
89 (1989) and the framewor k was mc
2 4, 2020 rder i n Docket No . E- 22, $
Order ), at 116.

A key factor in the prudence framework req
and di screte i nstances of i mprudence. 0 Neces
evaluation of the degree to which the utility
standar ds. As two of the | eading modern comn
Giacchino, state:

El ectric and natur al gas utilities are re
standards and practicesGowldi thitbpget IPeractrt
FERC deQdoionde sUt i | iftoy Rregatliaded el ectric util

60



oMV T~M&
co—=m>o0

~~RSES0Q0" T O0Q
OkFRLPWDOD®»Y - D®ODd MmO -

Yy o — 2z
333'

O Q9 —h—h 35

Any of t he practices, met hods and act
approved by a significant portion of th

during the rel evant ti me peri od, or a |l
met hods and acts whi cheasomnnatbhe exerci
j udgment I n | i ghtatoft htehd i fmacttd ek dewn si c

was madeoul d have been expected to acc
desired result at a reasonabl e cost C «

business practices, reliability, saf ety
Uutility Practice is not i ntended to be
practice, met hod, or act to the exclus
rather to be acceptable practices, met h
accepted in the region.
nat han A. Lesser & Leonardo RFurGd amemt amlos (d
ergy Regdul a¢ Pob. util s. Reports, l nc. , 1st
mphasis in original). Prudence i s an attri bt
acticeo includes At he practices, met hods a
gni ficant portion of the electric utility
-41.) That i s, Good Utility Practice 1 pru
nf ormance with industry standards.

AUsed and useful o6 is a concept directly eml
S. A 62-133(b)(1) states that the Commissio
st of the publuisce dutainldi tuysdesf upr, o poerr wtyd hlb @ w@as e
asonable time after the test period, in pro\
e State, l ess that portion of the <cost whi
covered by depreciation expense[.]0 (Empha
urtdés treatment of the concept has been i n |
cision that something is not Aused and usef.
e not Aused and usektel dhas nA2uSmgN.t&.r aotf 4 95w,
ter treat ment plant that was not in service
ver again be in service was not fAused and us
3(b3t(dt)e ex rel. util s. Commdén385 ONacCol 488,
994) The reverse, of course, is that if th

customers, the costs are fiused and useful

The burden of proof to show that rates ar e
C.G.S. A 62-134(c). Nevertheless, intervenort
at they dispute an aspectStaft etleex uwutili Uyds s
tervenor Residents of Bent3®X5 eRkCMt 62 Cavi fel
tervenor) Rdslihkeermtusr den of going forward wit
d justness arises only when the Commission
fered by a party to the proceeding that <chal

the intervenor meets its burden of product
teri al evidence, then the Itim te burden
cordance with N.C.G.S. A 62- 134(c) . Finally
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competent, materi al and substanti al eviden
C.G.S. A 62-65(a).

mmary of the Evidence
The Companybds Direct Case

Company witness Jessica Bednarci k present e

covery of <coal ash. Witness Bednarci k test
mbustion Products (CCP) Operations, Maintenst
e Iis a registered Professional Engineer in
ergyodés Environment al Engineering group in 2
stified that she manages the team that de
mpanyo6s fl eet CCP standar ds, progr ams, proc
ant sites. Her team also oversees site oper
cluding CCR and dam operations and mai I
commi ssioning and demolition, and byproduct
Il n her testimony, she explained that DEPO
2017, have been and continue to be reas
proaches to comply with the federal 3GBCR Rul ¢

der the CCR Rule and CAMA, DEP is required
rolina and South Carolina. For each activ
dnarci k explained why the costs the Compan
der al and state regulatory requirements; ap
d environment al standar ds; and timely and c
ort, witness Bednarci kés direct testimony e
h basin closure at each site between Septem
sts forecasted to be incurred through Febru
d.)

Witness Bednarci k explained that the Compat
ongoing projects that the Company initiate:i
r the initial phases of those projects were
which the Commission concluded that the Cor
udently incurred. Witness Bednarci k al so exfy
mpanyo6s | ow-risk impoundments, including t he
sins by cap-in-place. With assistance from
rms, the Company devel oped and submitted CI
ports) to DEQ in fourth quarter of 2018 f or
19, DEQ ordered Duke Energy to excavate alll
rth Carolina, including the Il ow risk i mpoun
th the exception of preliminary closure pl al
pl ementing cap-in-place closure at any of
me site work has been completed, none 1S sp
conducted i n an excavation closure, as well
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s Bednarci k discussed the uni g
at each of its sites, i1temizing

he instant <cas rt, the

o compliance a re of it s
: Asheville (% 7), Su-
: H. F. Lee ($86, ) We at h
at 45-50, 54-55.)

s

(L)
=
o

e |

nd cl o
99, 274
609, 6

I tion to closure cost s, witness Bed
k recover the cost of paying a ful fi
e y entered into a contract with Char
r on, H. F. Lee, and Weatherspoon si

) After CAMA was amended to include ben
rgy was unable to transfer the contracte
d t h

F

any ash, what soever, t o e BEGO N C

i nfra

nyNBE GGMEI OENVI It Ale]lss Bednarci k argued

Charah was the best option for customers com
toi

Energy had available at the me to meet regu
Finally, witness Bednarci k explained that

measures to ensure that costs for the closure

mi ni mized, and that all costs for which the Cc

and prudently incurred. (ld. at 56-57.)
Summary of I ntervenorsd Evidence

Public Staff

Prudence-Based Disall owances

Wi tnesses Garrett and Moor e proposed a
di sall owances with respect to the Companyods C
are principals in and founding members of G
environment al engineering and consulting serv
vol . 15, 1266.) After reviewing the Companyo6s
di sall owances: (1) witness Garrett proposed
represents DEPG6s allocation of the fulfill men
the disposal of ash from the Sutton, Cape Fea

20The values filed in the Companyds direct case are

6 3



t he Brickhaven structur al fill site (1 d. at
di sall owance of $50, 238,630 related to the h:
Asheville plant t o the R&B | andfil |l i n Homer
proposed a disall owance of $130,348,392 in co
the H.F. Lee and_Cape Fear sites. (1 d. at 118
witnesses Garrett and Moore testified that th
for CCR costs incurred at the Mayo, Roxbor o,
reasonably and prudently incurred. (ld. at 11
BEGI N CONEFI ed di s
ed th
Cont r e
tion. o
ncl ude
t he P
ase or
cul at i
oul d h
ar ah.
ful fil
ion, v
I si tic
t his

[ EMWD t@N FSlahE T IdA L

Next, witness Garrett testified that the C
of costs incurred related to the transport of
Asheville site to Waste Managementds R&B | an
recommended disall owance, he argued that ther
disposal at the R&B landfill: (1) transportat.
n an onsite Iandflll. According t P BEMGIt Mess

CONFI DEN—[pE

ould have b

tCOONF | DEINMTI AL&dnsportation
ded or reduced if the Com
56-57.) Witness Garrett a
e same fAtransportation coO:¢
a fimateri al change in fac
18, Company witness Kerin
i mpossi bl e, but t hat witness B €
icts that assertion. (Il d. at 1261-62.)

O —un =S 0nmo
=y
Q
—

witness Moore testified tha
s incurred to construct the
t e

ifically, witness Moor e S

t

C
r I ustrial | nc. (Zachry) for En i
t C e ear and H.F.BE@bNb@@NFId@ i 3 &0
I | - £ CON Ff D E N L | n 6 b e

reasonabl e and prudent because they were hi gt

6 4
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EGIN CONFI ) &ND| CONF I DIENTIl Addd in cont
e SEFA Group, |l nc. 6s (SEFA) response to th
FL) . (1 d. at 1195.) I n particular, witness

ken a number of steps to mitigate the high
oader group of compani es; (2) entering I N
nstruction of one STAR facility each, which
eking statutory relief from the CAMA amendmé
ner al Assembl y; and (4) seeking guidance fr
me waiver or compromise would be possibl e,

did not comply with the beneficiation reql
05-06.)

Discrete Culpability-Based Disall owances
Public Staff witness Lucas 1is an engineer
aff (1d at 1438.) He testified that the C¢
di sall owances (1) expenditures of $1, 240,
eat ment at the Asheville and Sutton plants,
ant which allowed the Company to mitigate p:
curred to connect eligible residential prop
1,087, 612) and/ or i nstal]l and maintain wate

41-42.)

Wi t h respect to groundwater extraction
knowl edged that the Commi ssion all owed reco\
te Order, but asked the Commi ssion to take 8

interpreted as numerous #dAviolationso of gr
st case (ld. at 1501.) He testified that, I
stances of new groundwater violations surro
d that the Company had not <challenged any o
cas argued that there would have been no ne
oundwater had it not been responsible for c
ace. (1d at 1501-02.) I n support of this pc
formed him that neither CAMA nor the CCR Ru
eat ment of groundwater i f there were no Vi
d.)

Regarding permanent alternative water supp!

water treatment systems, witness Lucas ack
rsuant to a CAMA requirement, N. C. G. S. A 1
mpany should be responsible for the costs b
at , in his view, the I egislature was forced
at the Commission previously disall owed the
milarly mandated by CAMA, and there is no
ndates with respect to recovery. (1rd.)
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Culpability-Based Disallowance 1 Equitable

Il n addition to the prudence-based disall ow
Maness al so advocated that the Commi ssi on I
recoverable CCR cost s, so as to allow the Co
ot herwise recoverable CCR costs. Using this m
woul d each be responsible for 50% of the rec
1579.)

Il n support of his recommendation, witness
accumul ated a record of ash basin-related env
have resulted in contamination of groundwater
Lucas, DEP is ficulpableo for these alleged en\
of future contamination. He therefore argued
to bear all the requested deferred coal ash ¢

Witness Lucas went on to testify that give

corrective action for environment al viol ati o
absence of CAMA and the CCR Rul e, as wel |l as
North Carolina would have required closure of
DEC6s Dan River site, he does not believe the
for mo s t of DEPG6s <coal ash cost s. He contenc

appropriate because the costs of remedi ati on

di sposal sites ar e intertwined wi t h t he Com
contamination as required by the 2L Rul es. He
circumstances (extensive environment al vi ol :
ireasonable and just rateso under N.C.G.S. A
of the Commission for a 50% 50% sharing of
remedi ation cost s. (1 d. at 1443-45.) However,
i s, if the Commission disregarded witness Luc
testified that he would stil]l recommend fAequi
uni que natureo of_DEP6és CCR costs. (Il d. at 15
Public Staff witnesses Lucas and Maness al
portion of the Commi ssionds Order Directing
January 22, 2020. The Order required the Publ
relating to CCR, including: (1) whether DEP in
in net salvage for decommi ssioning DEPG6s coal
remediation as initially proposed and after tt
bet ween DEP and DEQ (Settl ement Agreement).

Witness Maness provided the response

testified that a review of DEPG6s depreciatior
indicate specifically whether the costs of de
were included in its net salvage percentages

However, he testified that I n i ts response |
responded that the percentages wused in the s

6 6



anticipated costs of <coal ash removal or r eme

coal ash i mpoundments or storage facilities._c
without more detailed information, he did not
certainty, that no portion of the previously
i mpoundment retirement or c¢closure costs. He, t
address this issue i_n its rebuttal testimony.
request for cost estimates for CCR remediatio
estimates (Confidenti al Lucas Ex. 24) of tota
account for the Settl ement Agreement. (1 d. at
was unable to develop estimates on an i mpound
DEP wi || often i ssue one contract to remedi af
bet ween various ash storage areas. (ld. at 15
Ot her I ntervenors6 Disall owance Theories
The AG through witness Hart, Sierra Club t
through witness O6Donnell submitted testi mony
cost s. None of t hese witnesses applied t he
recommended disall owances. |l nstead, the AG,
di sall owance recommendations on methodol ogi e:t
applied or accepted by the Commission. Unabl e
incurred costs to fipunisho the Company, inter\

DEPO6s prudently incurred CCR costs.

AG Witness Hart recommended a range of di sz
10% and approxi mately 50 %, on the grounds th

addressed CCR storage and closure of its ash

a Licensed or Professional Geol ogi st in a num
South Carolina (Tr vol . 13, 530-32), he test
designed an ash basin, and has never managed
He opi ned t hat t he util ity industry, includ
contamination of groundwater from coal ash ba
He then testified that by the early 20005 as
in 2000 concerning the management of CCRs, t hg
face increased scrutiny, environment al sampl
to close its ash basins. (ld. at 687.) After
sites in 2008 through its voluntary participa
(USWAG) Action Plan, witness Hart also opined
to groundwater contamination at its coal ash
regul atory agencies not ed groundwater cont ar
submittals in the 2009 to 2010 timeframe. (I d.
the CCR Rule and CAMA brought greater regul at
and closure of coal ash ponds, DEP should hav
under North Carolinas groundwater program (2L
during his investigation did witness Hart att
DEQ to determine whether DEQ concurred with h
enough. (Il d. at 762-64.)
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Har t opined that DEP should have t
a systematic plan to address its coc¢
el iminating ot her wastewater stree
reduce environment al i mpact whil e
He opined that DEPOGs costs would b
hat any analysis of specific costs t
the presence of groundwater I mpact :
[ [ ulty arises from th act that
incurred 10 or mor years ago
n additional costs that woul d
as a net i ncrease/ decrease 1in
p |
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ai ned t hat t he conversion t
to transport ash to an off - si
provide |line-by-line estimate
ad itness Hart concocted a
requesting cost recovery at
i vities t t would have been conducted at ¢
er connec on costs and costs associated wi
arrive at an fAAmount not excl or ARe
e water connection costs and Aol
ut -of-useo before 1990 i I
me value of money met hod
nsidering the inflation rate
oundwater contamination and wh

his calculations, he recommended a disall o
osure planning in 2009 to $90.7 mil |
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erra Club witness Quarles did not quant:i
y opined that the Companyds CCR costs wol
sh handling at some point in the past. (
ommi ssion could disall ow fnavoidabl e cost s
per ton by the tonnage_ of ash disposed
mony in the Company®ds prior rate case,

ted that it was wunreasonable for the Cor
asins after the 1980s. He testified tha
iated unlined i mpoundments and shoul d hay
| lolmsp.aT¢el dvplc 6, 112 (Docket No. E- 7, Su

—ho_o_ﬁ—-

Summary of Duke Energy Progressd Rebuttal

Rebuttal of Arguments Regarding Culpabilit"
The Company submitted the rebutt al testi m
oy, and Bonaparte to rebut intervenorso tesH
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testi mony and other evidence from the DEC-speci

commendations of DEPOGs pratdwint mes siensc uWe leld s
|l i ams focus their testimony on the pervasi:
tervenors apply modern environmental standa
nore the discretion afforded to the Compar
tervenors <cherry-pick data points to draw
mpany and its regulators should have known
mpany witnesses al so showed that intervenor s
nclusions and regulatory decisions that did
l 1 i ams argued that the end result of I nter\
nagement practices is a biased and unfair pr
t countenance. (Tr. vol . 19, 140.)
tnesses Wells and Williams, toget her, p
try, and historical regul atory perspecti\
five decades Witness Wells joined Duke E
afety (EHS) attorney after serving a sim
ferred from Duke Energyods | egal depart me
y6s EHS Coal Combustion Products divisior
s current role as Vice President 1 Envir
onment al Sciences for Duke Energy in 201
r her part, Witness Wi lliams testified t
red on environment al protection and regu
EPA (over 17 years), seni or management
oxi mately 3 years), and consulting for p
ars). She testified that her career has
rvation and Recovery Act ( RCRA) , the Com
nsation, and Liability Act (CERCLA), the
ances Control Act (TSCA). (1l d. at 205.)
tness Wi lliams testified that from 1985
ce of Solid Waste (OSW). She testified t
worked on completing the various reports to C
amendments to RCRA that were enacted in 1980,
explained that the Bevill Amendment exempt ed
azardous wasteo category pending further st
r mal report to Congress regarding its findi
ngress Wastiesl ¢édom the Combustion of Coal by
was cited throughout the record, was fi
tenure as OSW Director. She also testifie
al so completing a multi-year effort to cha
2L The Commi ssion has taken judicial notice of <cert

heai

admitted in the DEC-specific hearings in Docket No. E-7
i c
e

f
judicially noticed pursuant to orders of th Co mmi
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waste surface i mpoundments and over 15,000 1| a
of environment al design and operational contr
Solid Waste Disposal in the United States, whi
Agency over the previous four years, was 1 ssu
12.)

Company witness Lioy testified to AG witnes
of money methodol ogy and generally fl awed app
that he is a Certified Public Accountant (CPA)
t hat he is a Certified Financi al Forensics (!
Certified GIlobal Management Accountant (CGMA)
He testified that he has over 25 years of prof
of accounting and financi al anal yses in conne
matters. He expl ained that he has extensive

performing hundreds of analyses using the tim

Witness Bonaparte testified about his obse
management strategies and c¢closure planning o
Southeast region where DEP operates, i ncludin
South Carolina, and Virginia, during the app
earlier. (Ild. at 119-20.) He testified that he
states and is the Chairman and a Senior Princ
has nearly 40 years of professional experienc
geotechni cal engineering applied to municipa
radi oactive waste disposal facility projects.
landfills and i mpoundments spans 25 years, an
physical and chemical characteristics of CCR,
construction of storage, disposal, and closur

Use of Unlined Ash Basins and I ndustry St a

Witness Wells and Williams explained that [
use of wunlined ash basins even after 2014 wa:c
applicable federal and state environment al re
after a full trial on the merits, the Company
that A[a]t | east since the 1950s, standard i no
United States, has been reliance on coal ash
8492, and that as the 1988 Report itself i ndi
i mpoundments and |l andfills used for wutility w;
systems. 60 (Joint EXx. 13, at 7-11.) Even as |
Rul e, witness Wi lliams testified that accordirt
and 40% of Anewo (meaning constructed during

22 See &l10® DENC Rate Case Order, at 124-25 (A[ U]l nlir
repositories for storing CCRs prior to adoption of th
and NPDES permits for wat er di scharges was general/l
environment al regul ators. 0)

e
y
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d. (Tr. wvol. 19, 422.) The Company did r
I of its basins were unlined, i n accorc
f t heir construction.

e conti nuc
hat DEPO6s
m EPA, DEQ and L

ge
e
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—
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Q
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was wrong, witness Wel
Under del egated author o]

which specifically auth d the Company to
basins, and then discharg sluice water, e
at 141-42.) He testified t hat neither the wut
believed t hat unl i ned basins posed signific
di scontinuing use of unlined | mpoundments dur
nor even di_scouraged. (1Id at 144.)

Whil e intervenors sug
Il s
ity

or i

D —
—
=y
()

ions of witnesses Wells and Wil i
y Company witness Bonaparte. Wi tn
data demonstrated that DEPGOGs CCR sto
in the region. Witness Bonaparte su

T I'nformation w
stations. Of thes
having ngineered
in the 2009-20 1 er
received a | ayer of non-engineered fil!]l
grass/ vegetation growing on the surface
engineered closure activity is interpret
CCR i mpoundment operations.

s reviewed for 93 CCR i mp
e, only three (3.2%) ccC
closure plans nd/or e
ti meframe, or earli

93 CCR i mpoundments re
preted as being unline
as being active in t
, and of the active i
|l ui ced CCR at the time of

T Only 1 of the 57 CCR Rule closure plans |
e

for th subject CCR i mpoundment for the 2
(Tr. wvol. 11, 121, DEP Bonaparte Rebuttal Ex.
Environment al Monitoring of Unlined Ash Ba
Witness Wells and Williams testified that,

proactively navigated t he evolving science

appropriately managed known risks. Wit ness We
EPA, the industry, and DEP in the | ate 1970:s
applicable to DEPOGs ash basins consistently
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guality from its wunlined I mpoundments was non
He testified that even today, groundwater nd
t hat DEPG6s ash basins have not caused signlfi
health. (1 d. at 388.)

Witness Wells also testified that DEP <cer
d try studies, beginning with the EPA-spon:
7 : t hat groundwater risks associated with
re otherwise insignificant at DEP sites.
er testified that these studies in th

t t o Congr ess, whi ch concluded it ha
uding unlined ash i ppear to b
nvironment. o (I 23.)
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Witness Wells testified that the Company
dies to inform its understanding of wunline:
ore North Carolina promulgated groundwater
at Roxboro t() eval uate iIimpacts to grour
I n. (Quarles EX He further testified ¢t}
to evaluat ential groundwater | mpaé
[ |
(
0

O —~+ o
nu nc —*~c
o
<

)
pot
The studi of the existing ash basi
di cated to Company that its wunline
anti al threa to groundwater quality
o study specifically <c cl d that i
ni ficant adverse i mpact on und wat er
wastes at the proposed si at 15
[ t

0

e
e
t

Q

n DZVD oL OOV
—
W —SODdgocCTQD®n<

S
he
t
Th on ude
i the gro
e te. o (1
Il es reinf d the dat a hat was becoming
sored s that naturally occurring s
l ete pr n against trace el ements th
Company ctivity could also be seen
i ng at o due to hi_gh selenium | evel

or c
tudi e
ot ect
0

d rce
n udi es,
p t ctio
S proa
d | Roxbor
l' s and Williams explained, however, t his
charges to surface water_ 1T not groundwater
Witness Wells also testified about the
concerns at I ts Sutton pl ant i n the 1980s.
responded proactively and responsibly to evioc
arose. He testified that at Sutton, the Comp
net work and agreed to construct a | ined ash bes
i mpact s. He explained that the | iner system a
met industry standards for | iners at the ti me.
required to close the | ined basin at Sutton
does nomodnerdrn ner standards. He testified tha
intervenorsod theory that the Company shoul d ¢
during this timeframe in order to avoid prese
i ssues at Sutton were site-specific, it woul d
conditions existed at other plants. He testif

Com
S

72



| argely i mpacted by the volume of groundwater
pumping to support their operations. He testi:
an industrial facility that draws millions of
that DEQ agreed, because it subsequently appr
at Cape Fear in 1985 and did not require gr ol
approval. (lId. at 152-58, 156.) Witness Well s
ash basins which were | ocated in the Piedmont
Pl ain Region. Foll owing the Sutton investiga:
groundwater as condition of Weatherspoonds NF
|l ocated in the Coastal Plain. DEP continued mo
it received authorization from DEQ to suspeno:(
162.)

Il n addition to conducting groundwater mo n i
witness Wells testified that DEP al so began
conjunction with i1its construction of an ash |
testified that DEP voluntarily participated i
monitoring networks being developed at al | of
required DEP to monitor groundwater at al |l 0 1
explained that DEQ never believed that a bl an
was scientifically supportable or necessary i
reqguirement using its state-|law authority. (
DEPG6s groundwater monitoring efforts over ti
groundwater at all sites by 2010 reveal a com
as a whole. (1d. at 361.)

Given the Companyods forthcoming and cooper .
witnesses Wells and Williams testified that i
to cast DEPOGOs CCR management practices in a ne
that the EPA worked closely to obtain state i
and into its work between 2000 and 2015 to eV
CCR. During these collaborative efforts, withn
t hat North Carolina indicated that It did not
regul ate CCR management. Moreover, she stated
EPA use I ts authorities, I f needed, to adc
endanger ment. However, DEQ did not require DEI
by requiring |liners, did not require the pond
monitoring earlier than they did, whi ch she
operations were considered to be reasonabl e a
protecting the North _Carolina environment. (
receiving DEP6s groundwater data collected unt
castigate the Companydés historical practices.
2011 policy memor andum, titled fAThe Policy f
Permitted Facilities with No Prior Groundwat
DEQ took the opposite approach. (2011 DEQ Pol i
which included a detailed flow chart dictati ng
facilities wupon the identification of a grou
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as DEP was

he 2011 DEQ Policy, as | on
f the Company.

g
orcement action against h

ntervenorso Fault-Based Disall owances

Public Staff

—~ 0
> c

stence of seeps

tnesses Wells and Wi lliams urged the Co
Staffdés fAequitable sharingo disall owarl
Adegree of faulto for pc¢

rests on DEPGOGS
Il 1l i ams rejected witness Lucasobds assert:.
de

monstrated t hat DEP mi s m:

nesses indicated, the Commission explicitd]l
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rate case.

ness Wells faulted witness Lucas for r e
the Companyodos | ast rate case. Wi tness W
s that witness Junis deems Aviolations
ring at the sites has continued since 2
e cases, new wells have been installed s
pliance boundaries has changed, so that
d Aat or beyond_a compliance boundary. o
ongoing monitoring iIs to help the Comg
eci fic nditions to develop appropria
nd g have achieved that pur pos e
ing firm Arcadis to perfo
e trend analysis used sev

t t
i h
t onstituents in individual \
d
n
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on this evidence, t he <ct
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e
i remains similar _to what
s asserted merely counting
di , t provide an accurate pictu
Rat her t han Il ndicating mi smanagement ,
water assessment efforts over the past
s that enable the Company and its regul
and drive appropriate corrective acti ol
S position | eaves the Company in an unt
seeks to punish the Company for pruden
tions to collect groundwater samples to
that 1 f the Company had not complied wi
mber of wells drilled or samples coll ec
y would be vulnerable to | egal _challeng
) Witness Wells further explained tha
e It assumed that groundwater i s consta
ents the contamination of previously wun
roundwater plumes do not act in the mann
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mes are relatively static and typically st
basins. (ld. at 233-34.)

asserted t he
ins were mis.l
t form surf ac
h porous f ea

Regarding seeps, witness Wel
not evidence that the ash
n dams, including thos
movement of i qui d t

O —~

e

e

ss known as fAseepage. 0 He explained that

to a degree, necessary to maintain the

t certain amount of seepage, he expl ai

a which may reduce the margins of sa

f that certain of DEPG6S CCR i mpoundme

dam structures to coll ect seepage. He t e

stence of seeps, but that DEQ exercised re:

priority for inclusion of NPDES permits due
at 186.)

o o

Gi ven t he historical coordination bet ween
cluded that it would be wrong to character
explained that the 2L standards are wat
ogni ze that environment al contaminati on, |
i ronment al har m, can result when an entity

formance requirements. She clarified that
2L Rul es, di ffer from design, construct.
tained in permits issued by DEQ, | i ke NPDE
ponsi bility of regulators to ensure that
guate to meet perfor mance, or remedi al st a
t regulators normally do not iissue permits
dition associated with permits that they a

>
®

Company offered the testimony of witne.
nse t o AG witness Hart 6s recommended d
mpted to quantify the costs the Company w
ons in the past, witness Wi lliams noted t|
rtaking would not _be possible or accurate.
ess Hart first recommended a disall owanc:eé
rr - suppli_es (Step A). (Id.) Witness Hartods
testi mony in that he also recommended a
sins that should have been taken out of se
Lee, Roxbor o, and Sutton facilities [ Step
tinction between inactive basins and mor e
| ai ned that, as with the active basins, D
mally c¢close its inactive basins_ prior to -
ness Bednarci k testified that DEQ instruct e
il nactive basins was not necessary. (Tr. vol
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of these basins had been subject tc
g process and therefore DEQ was cert
nd did not i mpose additional closure
passage of CAMA and th
he wuse of a pond and a
o] e in North Carol
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AG witness Hartés third step (Step C) 1in
me value of money <calculation that h
stified that adjusting for inflation S not
an earlier date are in fact more or | ess t
relying on inflation witness Hart did not
t might have happen arlier is difficult

selection of histo points in time wa
n a reasonabl t company would h
en by DEP. (1

QST 0o

a
s
e e
k d. at
Compan
perspect.i
recommend
met hodol o
mi sapplic

y witness Lioy attacked witness Hart
ve and opined that witness Hartodos t
ed disall owance were flawed and wunre
gy demonstrated a fundament al mi sun
ation of T the concept of time value

Lioy explained that the Atime valu
sum of money at different points in
pt is that when comparing sums of
or i n potenti al earning power of

at i f one can earn 5% annual i nt e
w. He explained that the inverse

proxi mately $0.95 today. (ld. at 158.
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Witness Lioy then explained how witness Hal
money concept. He testified that under witnes:
doll ars (ignoring witness Hartdés error of us i
$125 million in 1992 doll ars. He then opined &
these figures, as witness Hart does, actual |
oranges (Atodaydso i although actually 2014
expl ained, these amounts are equivalent, j ust
testified that a correct apples-to-apples tin
that those amounts, compared in constant dol | @
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that witness Hartdéds analysis actually demonst
bet ween the cost of the work had it been perf.
or i1ts equivalent in to

dayds dollars, $216 mi
Lioy testified that the result would be the se
Witness Lioy testified th

Harit.2e2@96 and 2009) .
of calculating the time value of money is to |
of costs at different time periods can be mad

Witness Lioy opined that i f witness Hart \
DEP would have spent as of the earlier ti me
2009) in an attempt to quantify alleged I mpr uc
testified that all/l witness Hart did is make a
Revised Cost (expressed in earlier period dol
Aftodaydso 1T actwually 2014 1 dollars). Witness
deposition that he fAdidnot know of o0 any stan
supported his application of the time value o
that his methodol ogy was just subtraction. (1

Wi tness Lioy also testified that witness
necessary factors that he would need to deter
1996, or 2009. He testified that to fully eval
in 1992, for example, would require the eval u:
| aws and regulations in 1992 as compared to t
and methods available in 1992 as compared to
bearing on cost Witness Lioy notes that witn
indeed, he indicates that doing so presents r
this point in time to retroactively deter mine
years ago. o (1d at 165.)

Setting aside witness Hartds misapplicatio
witness Lioy also opined that witness Hart ma
testimony wunreliable. Witness Lioy testified
incurred between September 1, 2017 and June
incurred on a single day, December 31, 2014.
di scounted those costs back to January 1 of e:
in 2018 and 2019 as occurring Iin 2014, witnes:
ignored the time value of money concept. Wi t
Hart 6s approach of assuming all costs (hundr e
a single day for purposes of his calculati on
the <costs are incurred and spread out over
constructed and completed. Taking these facto
accept his flawed methodol ogy, witness Lioy o
whol |y unreliabl e, not prepared i n accordanc
conventions, and are wholly specul ative. (1 d.
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Sierra Club

Company witnesses Williams and Bednarci k r
st ever attempt to quantify favoidabl e cost
storing CCR in ash basins in 1988 fAor wha
e by which the Company sh |l d have known tF
i n unlined ponds and sho d have switched
rles suggested t he Aavoi bl e costso cou

panybés estimated co
8 or the date of tAR
basis for assertin
warranted switching t
n

ou
ul_
da
st per ton for ash excay
EWComens s sWiohbsaméobss hig:
g that 1988 is the date
he management met hod f o

Congress that year and the 1993 EPA Regul ator
such a conclusion. Witness Williams notes tha
EPAOGS extensive revi ew, t hat exi sting manag e
expl ained t hat t he I nformati on avail abl e to
appreciably change unti |l EPA began coll ecting
nati onal regul ations. By that ti me, witness '\
prudent for DEP to wait for the conclusion o
wor ked with regulators to address any site-spe
Williams testified that i f DEP had closed its
CCR Rule and CAMA, there was no guarantee tha
i mpoundment before the new rules were in effe
may have been required to cl ose, I n which <cas
the ash in_the landfill. (1d. at 294-95.) As w
at no point in his testimony does witness Qua

by applying methodol ogy for which he advocate

Rebuttal of Accounting Arguments

Witnesses Doss, Ril ey, and Spanos testifi
accounting i ssues. These witnesses rebutted t
accounting employed by the Company for its CCI
witness Manessods characterization of those co
highlighted that the Commission comprehensive
on ARO accounting and deferral Il ssues in the 2
that the Commission rejected Public Staff wit
testimony of Company witnesses Doss and McMan
this Commission concluded in the 2018 DEC Rat
of these costs as Adeferred expensesodo i s not

23 The Commi ssion rejected this type of disall owance
AAttempts to identify years-old hypothetical past cost s

d to 2015- 2

inexact allocation percentages to b i e
DEC Rate Order,

e app
|l egally and equitably deficient.o (2018
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not determinative given the nature of def er
accounting. (Tr. vol. 16 at 340-341.) Witness
testimony in the Docket No. E- 7, Sub 1146 ex
requirements governing the Companyds establis
costs. Il n the 2018 DEC Rate Order, the Commi s
on these issues and found his testimony wuncon
Witness Doss explained further that relyin
ASC 410, GAAP, FERC, and Duke Energy Corpor a:
charging committee rigorously evaluates costs
gualify for ARO accounting treat ment . (1 d.
designations are internally reviewed by the Cc
group to ensure that (1) al/l relevant facts w
understood by the Committee, and (2) that the
properly categorize actual project costs. (1d

Witness Doss also demonstrated that t he pt
determine the corresponding accounting cl assi

principle in his live testimony. (Tr. wvol. 17,
ARO costs to reflect how DEP would have accol
capitalized, witness Doss reiterated that i n
found that under GAAP, the costs (no matter
pur suant to ASC 410-20-25-5. (Tr . vol . 16, 3 ¢
reconstruct accounting systems, processes, a
hypothetical non- ARO accounting wor |l d: Al n] o
incapabl e of facilitating a retroactive remo
assessment of what designation other than ARC
activity would be pure speculation. o (ld. at
Witness Riley also discussed the requireme
2003, required companies |i ke DEP to assess,
present |l egal obligation to remove, di spense,
vol. 13, 354.) Witness Riley noted tha recei
the Companyds weighted average <cost of capit
di sall owance. (1d. at 404-05.) This disall owa
only of the amount of disallowed cost but pot

Company were to determine that they were no |
2

Rebuttal of Prudence-Based and Cul pability

Il n her Rebutt al Testi mony, witness Bednarc
culpability-based disall owances recommended b
(1) payment of a fulfillment fee to Charah, I
purported $30.42 per ton fAtransportation cost
to the R&B |l andfil!]l i n Homer, Georgia ($50, 232
Lee and Cape Fear Beneficiation pl ant s (9$:
groundwater extraction and treatment at the A
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purchase of | and at the Mayo plant whi ch al l

exposure pathways ($1,240,328 on a system bas

eligible residential properties to permanent

system basis) and/ or instal]l and maintain wa

system basis), as required by CAMA. She al so

requested by the Commission, the Companyods pt

pursuant to the settlement agreement entered
Charah Fulfill ment Fee

With respect to the Charah fulfill ment fe

Charah Master Contract contemplated that Duk e
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l e to
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Il 1 i on

commo

and pr
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Il n an attempt to mitigate the risk that Ct
capital expenditures in the event of terminat.|
of ash to be excavated, t he artie B&E@gGil ¢fded t
CONFI DEN ay Pr
finiti
opment
nd | ea
ul tiplied

ul a fc
assump
ons t
ompany
es ag
tall at
follo
i on; a
or at e
B END CONFI| DEINtTI Mdtjel y, however, the Compan
orders for 16,425 tons of ash to be delivered
of changes to Duke Energyds closure strategy
requiring benefici atfitemx etchudti owerod pasesea&dar ah
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and i ssuance of t
fee was subsequen
(1d. at 99.)

Asheville Transportation Cost s

he first purchase order. Wit
tly calculated and paid accor

ect to the costs the Company 1incu
t he Ashev e site to Waste Management d6s R&B
Bednarci k xplained that t here has been no
Commi ssi on aIIowed full recovery of t hese <co
testified that construction and wutilization o
bet ween September 1, 2017 and December 31, :
Ashevill e combined cycl e pl ant required the
ot herwise be used for an onsite | andfill. Eve
arcik testified that it was stil!l both inf
the capacity to store all of t he ash i
ctio ro he coal -fired units. (1 d
S u c tr
| i

With resp
|II

o T 5

i
|3

- =

f
y on ucting on-site at Ashe
t he Pu il c Staff argued shoul d
e design process for the new | an
r most of the CCR at Asheville bec
fers, and topography i dictated t
only 1.3 million tons of CCR. To a«
d, the Company had to use state-of-1het
na. Witness Bednarci k thus col
i based on flawed reasoning in
on | andfill wo d not hold the amoul
December 31, 2 9, and witness Garr
ing and disposi of what would have
(2) witness Garrettodés disall owance d
andfi) 1. (1d. at 105-06

t
S
b

TCcoOORMASTDO—~Q
)

T T o2 QD W™
n —.

SNV T TTONQ
%)
CYT g~ "=

ul
01
ng

—

SV T OO0 TSXO0OTORYMT —O

< TJDO LS W]
050 5C0~+3S g™ g —

DY TNOQTODOOT S
oo -

(7))

ng witness Garrettds argument t hat
as the primary offsite disposal op
t h
ru

(@]
r—F—hm

~—+
> D
nw o n —
CB_'_"‘('D
- =
o @D

at contracting with Waste Managem
dent option since the Company wou
o work with Waste Management. (1I1d

>S5 0 —™tTw0w T

D wn
o~ o® Q-

p
e

t

s~
Q

a technical standpoint, witness B
d two distinct advantages over Clif
I could be accomplished on an est a
at e. Whi | e technlcally a shorter d
d ash to traverse approximately ei
und Cliffside re
s h
[

[}

to the community arou
1.6 million tons of as
ond, witness Bednarci k tes

, witness Bednas
fied that use

® T3 ®5 9~
OnwWoT O+ O0
c

nao — = —

t

81



o k-]

ST DO OT
O~ 0O X o< Cc

(o - TN ¢

t
C
e

-~ o~

SO ZNT O TRT TS 0O

—_ =
- o
- W0
-+ 0
0 -

oS 0 <
)

e
a
S

® O SO

DO SV - WMWY D®DOOD®O
O O FTOOWWOISISOSC<KOL

QT »Ww o
QS — =T T

o nw <o

-T = =5

p
t

e

n O ~—+ Q9 —

n
e

D O —

the Cliffside I andfill s pri mary re
(Id. at 114-16.)
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wi tness Bednarcik testified t hat
transportation costso applied an
per ton purported to be fiexcessi
Waste Management by the vol ume c

this calculation i gnores the f
Asheville related to water manac
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sum, witness Bednarcik testified that
nce T in the form of designs, plans, or o

echnically or practically feasible or tha

i
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me to avoid offsite transportation of C
t that showing, there has been no materi
te disposal. (1d.)

F. Lee and Cape Fear Beneficiation Cost s

With respect to the H.F. Lee and Cape Fear
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a significant part of the carbon burn-out fac

The Companyo6s faciliti_es are new construction

According to witness Bednarci k, after H&M
the Company sent out an RFP for the balance o
four Companies i CBIlI, Fluor, Kiewit, and Zachr
in current EPC contracts with the Company an
Company in the past. Because the detailed eng
three | ocations had not been selected, t he REF
equi pment rates, not on overall estimated con
selected Zachry based upon its stated rates a
price. I n fact, after the Company selected Zac
the Companyds internal estimating group wor Ke
overal/l cost, which was the amount included i
November 3, 2017. (1d. at 125.)

Witness Bednarci k stated that witness Moo
should have sought statutory relief from CAMA
world solution. First, there is no guarantee t
granted such relief. Even i f i1t did, it is i
passed before such a bil!l could be drafted,
testified that the suggestion that the Compan
upon | earning of Zachryoés estimated EPC costs
enforcing the Stateds environment al |l aws irre
There are no cost considerations in the benef
t herefore be i nappropriate for DEQ to mak e
enf orcement . B GI.N aG ONR2I 6s cos

and |
FreEXDmat el

CONFI DENTI AL] at 128.)

Extraction Wells and Groundwater Treat ment

n response to witness Lucasds proposed d

I
Bednarci k noted that the Commission all owed t|
of costs in the Companyédés | ast rate case. She
t hat t he Company identified 3,495 MAnewo ins
explaining that an increase in measured excee
groundwater contamination in and around the
Rather, it is simply an indicator of the incre
the Company is conducting to identify the | oc

Permanent Alternative Water Supplies

Finally, witness Bednarci k argued that the
to recover its costs related to permanent alt e

and maintain water treatment systems because
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statut e and, as witness Lucas a
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c
mmi ssion all owed recovery in th

AGO6s Proposed Disall owance

Witness Bednarcik submitted suppl ement al r
sues raised in the supplemental testimony of
at witness Hart failed to recommend any co
nds that the Commi ssion should i mpose a
91 million to reflect potential cost sav
2.) Witness Bednarci k explained that wit

S First, witness Hartodés recommendation
sins ignores the regulatory | andscape in pl e
cond, witness Hart fall ed to consider that
osure strategy had it ndertaken the task af
at any analysis of \Nhat strategy the Compan
mpany would have incurred had it chosen to c
d/ or 2010 would have been _nothing more than

Projected Future Closure Cost s

Wi tness Bednarci k submitted suppl ement al
Requ

mmi ssionds July 23, 2020 Order uiring D
ergy Progress, LLC to File Additional Testi:
mbustion Residual Cost s. I n response, wi tn
owing (1) the projected annual CCR remedi at
19 through 2078; (2) for each plant and yeal
tivities; and (3) for each plantds annual t
sed on the applicable energy factor. (1l d. a
Witness Bednarci k also provided a brief ex
e Company reached with DEQ and a variety of
e Southern Environment al Law Center ( SELC)
mai ni ng ash basins. Wi tness Bednarcik expl
asonabl e and prudent plan for closure of the
d DEC. Seven of the nine basins i I ncl udi nc
|l ews Creek Steam Station, one at the Mayo P
the Cliffside Energy Complex 1T wild/l be exc
-site Ilined Il andfills. For the other two bas
ant , uncapped basin ash wild.l be excavated e
ergy agreed to excavate all remaining ash ra
pl ained that the Company al so secured key
mmuni ty and <citizen groups t ha woul d al |
peditiously as possible and W|thout the thr
particul ar, witness Bednarci k explained th
rmit approval s, which would keep projects o
ducing the total estimated cost to close th

8 4
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mpared to the April 1, 2019 DEQ order requi
to the Settl ement Agreement also all owed t h
state and federal courts, thereby ensuring
pedited basis and to remove the_uncertainty
Witness Bednarci k explained that the Compal
a result of the Settl ement Agreement with
the instant rate case. With the exception
rk that has been conducted at the AlIl en, Be
ecific to cap-in-place closure and would be
wel | . (1 d. at 155.) That said, witness Bed
Il denti fy with any degree of certainty the
cur as it proceeds to excavat e, rat her tha
ide from the expected margin of error surr ol
is difficult to assign a dollar wvalue to
mpany secured through the settl ement. (1 d.

amewor k for Di scussi on

This Commi ssion has specific duties and f ul

mmi ssion is a creation of the Legislature a
ilities, exercises the |l egislative function
it bytat @t exer@l! . Utils. Commbébn v. Hdmisst e
mmi ssion i s not an environment al agency an
forcement of the nationds 6Beet Bitat Staxebsl e
mmoén v. Hi gh Rock3LZLakKeCAsApp, abbal 142 sml @ B¢
view,dem®is5edN. C. 646 It is not a | aw enforce
general jurisdiction, endowed with the res
e care under t8ec0lBcDmMmEtRactesOrder, at 260 -
this proceeding with a specific task: t o
mpany may charge 1its customers. I n fixing
arged with the task of examining and asses

ose rates are founded.

The Commi ssion concludes, based wupon its
esented and its application of the governi
termined to be pertinent, that the Company F
sts it has amek niowni rmauwdr rmemg ur abl e, reasonallt
ed and useful in the provision of electric s
nds and concludes as foll ows:

T DEP seeks recovery of the actual CCR cos

September 1, 2017 through February 29, 2
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, these cost s?%aTnrhoeusnet t o
n and measurable, (b)) r
provision of electric s
-133 T the statute gov
ese costs are require
ssion may not Il egally disallow them.
, rather than recovering 100% of thes
it recover them over a five-year amorti z
amortization period is just and reasonahb
customers, and the Commission approves it

T DEP seek to recover the financing costs
and the Amortization Period. The Deferra
the costs were first i ncurred through th
brought into rates,; for purposes of this
Amortization Period is the period over wh
T that i s, paid by customers over time 1
financing costs egua
all owable and allo

by

ate to a return Aono p
ed.

Il n short, the Company has met its burden
production and the wultimate burden of per sua
recovery fAnofdo CCR Cost s. The Company, having
applicable | egal standards to a return Aono ¢
capital that th Commi ssion sets in this case

Il n remaining sections of this Order, t he
basis for iIits decision. The Commi ssionds Orde

1. Whet her intervenorsb®é Afaulto-based
specifically the Public Staffés fAequita
the | aw. Consistent with past orders, t|
ANoO. O

2. Whet her intervenor sbo cost di sal |l owan
Companyds historical actions and deci si
taken | ong before, and in some cases de
which the costs sought for recovery 1in
under the | aw. Viewing these actions an
prudence framewor k, th Commi ssion agai
to the contrary, applying the prudence

24 The amount of actual CCR costs is net of the amou
had been collecting for coal ash basin closure through
in a previous DEP rate case, Docket No. E-2, Sub 1023
incurred by the Company upon these deferred costs throl
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fail, because (a) i ntervenor s have no
Companyb6s actions and decisions upon c
the Company has shown that i1its actions

str 1

of i ndu y standards and knowl edge at

3. Whet her a return on any costs t o b
Commi ssion answers this question fYes.
Costs that investors advanced to custo
return during both the Deferral Period
aut horized weighted average cost of <cap
determination is consistent with the m
North Carolina Constitutions, the rate
Carolina Supr eme Court, and t he spen
established in the 2018 DEP Rate Order.
4 . Whet her the prudence-based chall enges
or ot her di screte challenges mounted Db
should be all owed. The Commi ssion answ
Company has <carried its burden of prov

i ncurred.

Di scussion of Quest.i

on #1: NFaul to-Based Theo
Specifically AEquitabl

1
e Sharingbo

The Commi ssion determines that intervenor s¢
cost di sall owance mechani sms under North Ca
di scusses in detail the principal Afaulto-Dba
sharingo concept, and also the Public Staffds
to the Companyds environment al practices, as
exceedances.

AEqui tabl e Sharingo

|l ntervenorso6 principal Afaulto-based theor
over three years ago, when the Public Staff f
rate case, it unveil ed i2%swhtelreeddryy iaf pirepuwistealb
prudently ciomd¢urarsehd costs be shared 50/50 betw
Public Staff proposed the same theory in DEC
sharing ratio of 51% for DEC and 49% for <cus
same theory, with yet a different sharing ra
(Domini on) | ast rate case 1 60/ 40 with custor
t hose cases, Publ i c St aff purportedly based
(undefined) degree of wutility Acul pabilityo f
ti me, Public Staff argued that ndAequitabl e sha

2 That testimony was filed on October 20, 2017.
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nding of #Aculpabilityo because the CCR cost
ose cases, the Public Staff asserted that a
osen sharing r i o, was within the Commi ssi
ses, the Commission rejected the Public St
proi ious, and wunfair. The Commi ssion concl u
der would be overturned on appeal becau
owing prudently incurred cost s. Il n this
s fAequitable sharingo theory because it

Q

- T T Q9 55T
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[V R )]
-
- —0
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management decisions, alternati ve
ences bet ween the decisions and &
mewor k. Public Staff witness Luca
all owance was not bSsed, aipdm. t\hel
I
b

(ORI )]

PN

O CW;m

i
| e

, 1 do not believe the traditiona
Po6s al ash costs. 0); 1449 (fAthe equita
e imprudence standardo). The Public Staff ci
R Cost under the prudence framework woul d
rough a Garrett and Moore-type prudence ana
ain advances its theory, asking the Commi ss.]|
r vol . 15, 1501, 1513-14.) The Commi ssi on
basis for a Afresh |l ookd T the Public Staff
reje

e Commi ssi on cted it in DEPG6s and DEC©OGS

SoHQ TOSMuUuIT— O

t t is standard-1ess, and,
view arbi r r purposes of di sal |l owi ng
rational e t pports a substantially | a
Staff chose a sirable equitabl e sharing
mechanism to achieve that l evel of di sal l
Ssubject to an arbitrary and capricious att
explanation as to why the Aequitableo spl
was i n i s view 50-50, while the fAequitabl e
Commi s si n hel d i n t he 2018 DEP Case, t h
en t h
Ra

First, he concep

itrar 0
h a u
e

o wn —~ (D

i nsuf fi nt justification for e 50/ 50 ¢

[
[
c
2018 DEP te Order, p. 189.

EC Rate Order, at 273. I n the Companyaods
matei tTiemg ace Realty I nvestl@rs N.IChc Apwyp.

8 D

t err,

-23 (1997), that a fAdetermining principlebo
h

S

f

h
2
t hat i n |ts absence Afwere the Commissior
mi sion very well could be found to be acti
e 0

[
I t reversal .o (20il1t83 abgerh eRatve Qrodvenr ,ofat
N. C. dippc. 57edvy,i eBw65deN.iCG.d 349 (2011).).

NTOD NN
RP~O0O>SNEC O
PO3IaNT R

Not hi
Domi ni on
in witne
Domi ni on

g has changed since the Commission |
s Rate Case. The Public Staff foll owe
S Manessd testimony, as it did in th
S | ast case) to create the sharing

O wn O S
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moved unamortized coal ash costs from rate
at unamortized balance. (Tr. wvol. 15, 1565.
uld resul t in the Public Staffodés desired sh
st as it did in the Companyés | ast case (an
se), the Public Staff merely chose its desi
cked into that percentage by wusing the amor
affds choice of the sharing percentage t ha
inciple.o

Commi ssioner McKissick gave the Public Sta
determining principle exists for the fAcul pat
t simply to the facts of this case, but to o
theyoére going down the path @t Degpitabhavs
poused fAequitable sharingo and #dAcul pability
s still unable to supply this determining p
blic Staff Late-Filed Exhibit No. 1 (PS LFE
The prudence framework i s an established s
ilityébs actions may be judged. Commi ssioner
articulate criteria bypjwebicheetbpec Cpwmaliggs iao
ilityébs conduct so as to determine whether
sall owed. According to PS LFE No. 1, fequite
the Commi ssionds discretion, granted by N.
terial facts of recordo in setting rates th;:
asonable, and fair to _the wutility and the ¢
I ot her material facts Ai s not aStgartaente xt or erl
ilities Comm'n v.,  PRPWb/7. NSeC.v.2330. 203f7 N.1®.6 2)
Commi ssioner McKissick asked the Public St

affoéos response was that the Commi sgi ®®806s di

26 On September 28, 2020, the Company filed with th

Sierra Club an Amended Joint Stipulation (Amended Stip
accounting-related testimony and exhibits admi tted in

pos

cas

]
> O

suant to the Amended Stipulation, the stipulating p

the DEP-specific hearings, and, specifically with respe
ed |Iive in the [DEC] hearing to a witness in that he
ness, tailored to [DEP], in the [ DEP] hearing.o (Am
s regard that HAPublic Staff witness Junis appeared
e, and that his place in the [DEP] case is being ass
this instance, the O6ésamed witness as Charles Junis
ness Lucas. o (I d. at fn. 2.) During the course of
roduced into evidence and is part of the DEP Record.
27T It ate ex rel. Utils,. 3Xlodmmd.nC. v 09ThoShbufy985) t |
ecifically warned that the Commission unddirs cSreettiiom |
exercising its judgment . o
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LFE No. 1 doesamyctul @ st i anwlcdht  ess rul es that

generally applied to conduct beyond the facts
Staff admi tted as mu c h, stating, A[t] he dete
specific, and is not amenable to a bright-1in
1 conclusively proves that the Commi ssionéds i

2018 DEP Rate Orders was &exactly correct 1 f

standard-1less concepts without any consistent
To the contrary, they are merely expressions
and in what ratio coal ash costs should be
customers 1T an arbitrary and continuously flu

Were the Commission to agree and adopt t hat
arbitrarily. And for an administrative and ad
contrary to | aw.

Th
ea

t e
f

Commi ssion must fAset rates that wild.l p
a fair rate of return for its sharehol
ng the right of the utilityds intrasta
l'y reflects the costStoaft es eerxvirceel .r elntdielr
hal Powe8rl3& NLiICghtt1@o. 691 (1985). The
an |
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t hrough the prudency standard,
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r r assessing disall owances under N.
y the prudency standard when it w:
T

©

i
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d fo

appl
h e

o

t di screte disall owance proposal s r
S . he Commi ssion does not weigh the
ather it i's bound by the ratemaking
a standard of care to a public util:]
bal ance to which public utilities a
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vironment al Practices 1T Seeps and Ground

I n PS LFE No. 1
ponsibilit
(emphasi s

wel | as North

s

Public Stuadmedaggseret 0ft
to for the consequences
I't mentions specificall
60s groundwater cl assifi
e n e
t

h
u

r
d
r
e

= Q -

t e
aul
) )
i na
s were addressed i det ai l
n being soundly rejected, yet
again rejects both chall enges
C Staff i nsi sts t hat Aunaut hori z
torso violated the ter ms

c Staff claims Aunauthori
vironment al viol ations. U
mpany is at Afaulto for t
Setting aside the fact tF
tomers of these fiviolations, o0 to
ng when addressed in the context

90



That story was presented in detail by Comp:
contradicted bSyeedmy wioined®., @L86-90, 450-65.)
indeed, seepage I s necessary to maintain the
designed to collect seepage within the dam str
with delegated authority under the Clean Wate
to evaluate seeps within the permitting proce:
priorities, particularly since the effluent (
effluent from the ponds themselves, but in sut
no other state was following through with EPAC¢
struggled to find common ground with EPA on
seeps. In 2014, four years fter EPA tried to
no action on that subject taken by DEQ, and i
seeps, DEP?8msmduglhBEC to include all dAareas of we
its NPDES permits 1T and DEQ, for whate3® r rea
Eventuall yffourm y&dr8s 1after DEP applied for thi
EPAG6s instruction to the StaiteBEPegmad dDBEQ &yrmrad
a regulatory approach as to seeps, which has

Witness Wells provided essentially the same
(See2018 DEP Rate Order, at 177) and in DECOGs |
this testimony in the prior DEC case:

n rebutt a
the exi st
e Company

Company witness Wells testified o

witness Junis who] suggested that

CCR i mpoundments is evidence of t

explained that the Public Staffds position

directed permitting authorities to address
r

h

attempts to obtain regulatory certainty as

in i mplementing EPAG6s direction. Tr Vol . 2
2018 DEC Rate Order, at 250. I n both cases t
invitation to view seeps as evidence of misma
it indicated in the Companyé6s prior case, eve
the Companyédés guilty plea noted that ADEQ a
negotiations as to whether seeps are a violat
should be covered by the NPDES permit €& [and
the criminal case, DEQ has currently not made
Order, at 184 (record citations omitted).)

28 The merger of Duke Energy Corporation and Progres
mer ger became effective in July 2012.

29 The Commi ssion intends no criticism, express or i
understands that the issues DEQ had to deal with regarc
was required to navigate between its own priorities anc
Commi ssionds only point is that the delay is by no mea
DEC.
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Commi ssion in the Companyb6s prior cas
e of mismanagemaemte vii dobeenccaecu soef tnhmiesymaanraeg ¢
l ic Staff wants in this case to re-1it
with the exact same evidence 1T and ex
this approach. Whet her the existence
ment al regul ator, and the subject of
and its environment al regul ator regar
with resulting environment al i mpact s
not an issue for the Commi ssion. It is
resolved by the environment al regul ator .
ther the existence of seeps constitutes mi
what degree the Companyos i ncurred CCR ¢
Smanagement . The answer to the first guest
mmi ssion answered Yes to the first question,
which to base an answer to the second ques

o
i —pmo=70 >

DO wWS SO0 T cCc SO
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As i

t did with the Companyds seeps, the Pu
mpany?©o

S | ast rate case that DEP was dAcul pe
mmi ssi o dealt with this at Il ength in its 2
ce agai simply wrong. First, the Public S
sed wholly on what it alleges are the | arge
tness Lucas put it, there are A7,411 groundyv
oundwater monitoring dat a, in violation of

l ying upon a simple count of exceedances do
i s misleading and constitutes fAa very seri

n
n

=

s Lucasds testimony is based u
e PubPlcsSthafoshpoesumben of vi
aminantso because of movement o
Wil liams, who is an actual expert on
t hat the Public Staff Atried to ex|
0 n

w
S5 4o
—~+ > w0m

D

X
roundwater is constantly moving, and
f where the groundwater has moved a
e o (Tr. vol . 19, 432.) But she ad
Il d.) Rather, i f the pl ume i stabl

| umes at the DEP basins are, i ndee
d it'"s stabl e, and our multiple mo
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80 Sierra Club suggests that the economic consequenc
osure 1T hundreds of millions of dollars, so fa
ve 7T and did, during the | imbo period in which
er seeping out of the basins back int
ns on account of the seeps.

31 The position was articulated by Public Staff witn

articulation of that position is made part of the DEP
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of years, as we see it,_if westaekalTmo VYalrt h20,
(Companyds stable plume does not present heal

Simply counting exceedances i s also fAnot a
432-33) because in the assessment phase of a
fexceedanceso wil/l depend on the number of we
per well, which would be expected to increase
process of delineating the pl ume. (1 d. at 192
the same day or even months | ater, and both re
it does not mean that conditions have worsene
times a year is not two times worse than if
Similarly, monitoring data from new well s tha
provides more information about existing conc
conditions have gotten worse attributable to
essentially implied that the Company shoul d b
CAMA requirements. |l f the Company had not ¢ omj
failing to instal/l addi tional well s or conduc
criticism, the Company would rightfully be a
situation I ike this, by definition, |l eaves no
Commi ssion finds that witness Lucasob6s evidenc
di sall owance under the prudence framewor k.

Additionalll vy, as witness Well s, i ndicates,
been installed, and the I ocation of the compl.
well s were reclassified as being | ocated at or
92.) The number of exceedances today, gi ven
required in order to comply with CAMA and the
mi smanagement in the past. (1 d. at 192.) To
assessment demonstrates responsi bl e actions
regul ators to better understand the i mpacted
action.o (ld. 191-92.)

Second, the Public Staff completely ignore
rules are Aremedial 0-oriented as opposed to 0
di stinction is <crucial to an understanding of
necessarily an Il ndi cation of mi smanagement .
completely |l ost on the Public Staff. 't was e

[ The distinction] I's i mportant because the
including North Carolinaés 2L requirements
contaminati on, Il ncluding contamination that
can result when an entity is in full compl:i
requirements. That is, a company may operat
waste and chemical management design and op
and still have releases to the environment
remediation under remedial | aws.
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The practical reasons for t his di stinct.i
performance requirements including speci f
designed and intended to prevent environme
These requirements may not adequately addre
|l ocations, al | waste streams, or all c hemi
environment al har m. Our understanding and

achieve prospective protection is constantl

—

d, as with seeps, the Public Staf
co i ve action rules and their rela
t h edated the pr®nPurlegaetxiiosnt ionfg tfhaocsie
Iy addressed i n connection wi t h t he
me
at

o —
D C
T ow
= o~ ~+

nt s. (1 d. at 159 (Witness Wells tes
ion of the corrective action rules nit

st where facility construction predated
address issues when] NPDES permits co0me
dwater monitoring requirements at a numb
permitting process. (1 d. at 165-66.) A
groundwat er requirements to NPDES perm
t 163), and then A[a]s additional data I
s understanding of groundwat er i mpacts me
d June 7, 2011, titled O6The Policy for Co
I i
(
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1
ities wit No Prior GroundwaterseMomniltsor.i
Hart Ex. 12 2011 DEQ Policy or Policy).)

l icy was described in detai

ed, the Policy included a ¢

t ment and the permittee (i

ance near a coal ash pond,

e results of the groundwater

i denti fied substance could be nat

of the identified substance.
had
e

The 20
h

s u

he affected utility a determ
y required the parti s to work
I itself indicates that enf
t along with fines and pen
u
t

OO MD®WwWOmSC O
>

o
D
[

ss the permittee was uncoo
his underscores the fAr emed

=]
—

witness Wells testified that
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32 While the 2L R

ules themselves first came into beil
were introduced in 1984.
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| mpacts t o groundwater around ash basins
mi smanagement . The existence of groundwat e
the compliance boundaries at these sites I
are on the timeline of groundwater assessm
modern | aws that have changed the way that
these views have changed, the Company has t
€ [its environmental regulators] to address
been identified.

(ld. at 184.) He presented similar testimony i
Order, at 174.)

Just |l ike with seeps, the Commi ssion heard
prior case. (2018 DEP Rate Order, at 181-83.)
Well s Aconcluded that compliance with this pr
not b held against DEP with respect to cost

ony and expressly found that there was
would have had to have engaged in any groundw
absent the obligations i mposed upon it by CAM

CCR Costs sought for recovery in this case
requirements of CAMA, i ncluding its 2016 amen
the CCR Rule are very prescriptive, and requ
spelled out in their text in order to be in c
required to be closed under these requirement
closure of all coal ash basinso wild.l correct
but t he onl vy ﬁvi ol ati onso t he Publ ic St aff
reqguirements (all egedly violated by seeps) a
However, witness Junis fails to show any caus:
water discharge violations or the exceedances
causal connection. As witness Wells testified
of all of the Companyds ash basins had already
was filed and the triggering factor was not ¢

The trigger for ba5|n closure came either
CCR Rul ebs |l ocation requirements. CAMAwWand t
regulation T they did not even exist, nor did
15. Witness Bednarci k discussed the CCR Rul eb
during her cross-exSemwmengiIionvoly. th2, ABLI7 98 (
if the basin did not meet even one of the crit
was to evaluate whether closure was mandat ed) ;
requirement, so closure triggered).)

Witness Bednarci k noted further that the C
permitted when first developed, and had been s
first developed. (1 d. at 68-69.) But , with tfF
Company was required to T and did 1T shift its
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e new | aws: ANew change, new rul e, new regu
|l es and regul ations, and that is what we ar
at basin closure resulting from the new | e
actices were unreasonable or i mprudent. (1d

There is also no causal connection with r
stems the Company has been required to inst
CAMA/ CCR Rul e, pur suant to agreement with
ceed under the 2L Rules alone, natur al att
e been a remediation epetiaibsoTwvol voR0O, 1926
siderably |l ess expensive one. Under CAMA/C
ne, basin closure is required i not becaus
mandates written into CAMA and the CCR Ru

OS> <O

The di ssent i n t he 2018 DEP Rat e Order re
nnection as wel |

Had the Companyds management of <coal c omb u:
exceedances of the stateds 2L groundwater

NPDES permits, no cri minal prosecutions, é

l awsui ts, the record taken as a whole shao

eventually have been required to undertake

di sposal activities now required of it by t
(See2018 DEP Rate Order, Commi ssioner Clodfelt
in part, at 9.) For exampl e, prior to the pas
coordinating with DEQ to develop a closure pl
would serve as a template for future ash basi |
This process was underway wel | before any <co
pursuant to the 2L Rules and 2011 DEQ Policy.
that the Public Staff cannot show that any of
be disall owed because of fAenvironmental viola

During her direct examination, witness B
assignment 1T to determine whether it was poss
under CAMA and/or the CCR Rule for 2L rul e e
boundary. Witness Bednarcik did her homewor k
witness stand in the rebuttal phase of t he h
possible T because what would have been requir
the CCR Rule, and operating just under the 2L
wide discretion, and the Company simply does
under 2L al one. (Tr . vV ol 18, 48-50.) She conc
comply with CAMA and CCRo (id at 50) T the pl
govern what the Company ust do and when 1t m

Il n DEP Late-Filed Exhibit No. 8 the Compan
i solate outside-the-compliance-boundary costs
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and the CCR Rul e, and that the 2L rule provi

connection with groundwater corrective action.
Company would have had to install the same nur
the same type of groundwater modeling, or wou
corrective action within the_same time fr ame

already knows thi s, and witness Lucasds own
stated that calnhnroul eéoec gqautasntii fi ed witbhoUtTrundue
15, 1444) (emphasis added) .)

>OST T 0 nm o

nd

The questions for the Commission regardi ng
stions regarding seeps: (1) whet her t he
management, and, I f so, (2) whether and to
ts have been impacted by that mi smanagemen!

stil |l I s, No. Even i f the Commission ans\
ff has once again failed to provide eviden
n #2: Viewing the Compan

cussion of Questio
the Prudence Framewor k

i sions Through

prudence standard requires a detail ed
ged conduct. This analysis necessari

ds
dl
[

> —

wooo s>
= >

, i nasmuch as conduct that confor ms t
y be deemed to be i mprudent. The an
nasmuch as <cost di sall owance require
i s no proven actual dol | ar amount t he
ndard, the Company is entitled to
at its expenditures were reasonab

T O DD

o = Q

the challenges mounted by t3elRulbflaiid
t he prudence standard. First, DEP has

® T
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-
@
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n addition, CUCA witness OO6Donnell contends that
mmi ssion should disallow ash basin closure costs
s subjected to CAMA. 0 (Tr. vol. 14, 178.) Wit
analysiso comparing the size of the CCR/ CAM
d by wutilities around the country and (2) a ¢
onsidered and rejected these precise argun
he Commi ssion found that Athe notion th
I basis. Witness O0O&6Donnell presents no
ase his opinion on a draft preamble to t
t
n

“~un un -

t
Vi
e

Q= d®Dd®O —3 c O

this preamble iSserd®@tl8BpD&ELemRiatien OrlMerf ian
a |l aw, |l egislative intenRhyseasceKi Maned
pp 672, 562 S.E.2d 82 (2002). I f ot
so. Furthermore, the Commission also
ct causation alone is not suffici nt

al
Chb
s |
n e
b ¢
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not

(20
t he
i no
ma n
by

agement practices met or even exceeded 1in
ervenor has shown such historical i mpruden
been able to quantify the 1 mpact of such
ts actually incurred by the Company in the
O period 1 a period |l ong after any all ege:q
urred
Viewing the evidentiary record through th
l uding industry standards 1 as the Commi s:
ough which to view it 17 answers the cost r
e it answered them in the Companyds prior r
l ure to quantify cost s, although that f ai
all owance <cl ai ms. I n addition to interven
over CCR Costs in this case because it h a
dently throughout the pre-CAMA/ CCR Rul e per
ulto based attack on the Companyds conduct
Il n addition, the Commission has not | ost si
or e, and already decided these issues. | n
ed the | imitations inherent in the Public
D] emonstrated by é [witness Lucasods] I nabi
on Cross-examination: OFrom 1920 unt i | 20
Companydés ash basins in this state, what sh
when should ... [it] have done it?0 (Tr. Vo
was that ASomewhere along the | ine the Com
kind of action to not _contaminate groundwa
actions he appears to have favored T such a
contrary to standard practice, or creating
most part the Company6s industry peers were
i mpoundments, would (a) have cost money whi
to customer s, or (b) would have |l eft the C
Afgol d-plating, 06 and therefore cost disall ov
the Company from moving forward with these
first place. Witness Lucas and the Public S
steps that were not in accord with steps m
but at the same time disregarding responsik
T in 20/20 hindsight 1T wish the Company had

18 DEP Rate Order, at 183.) The Commi ssi on

prior SEE20t8s®EC Rate Order, at 301), and
t persuaded ¢é that any past violations b
agement practices, support the discrete an
the intervenors and the Public Staff i1 n thi
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sub
wer

(20
cer
ma g
t he
at
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adyv

mitted in this case moves the needle from
e decided in the prior cases.
Quantification of | mpact
Under the prudence framewor k, the chall enq
den of production by presenting evidence
rudent actions, omi ssions, or decisions. (
nly concedes an absence of any qguanti fic
all owance premised upon a theory of fAequit e
this case attempted to quantify |impacts.
ntification theories.
Sierra Clubdés gquantification evidence was
tified that current costs would be smaller
ner . (Tr. wvol. 14, 613-14.) He indicated t
nt in timeo in the past when_that conversioc
cul ate the savings based upon a per ton <co
conceded, the per ton handlingdaoswts th el iuds.e)
he had fAno ideaodo what the costs would have
at 750.)
Mor eover, the Commission deal't with this g
ing that no party in that case presented e\
e been avoided i f [Dominion] had used a di
some point during the | ast several decades, 0
For example, one could argue that [ Dominio
its coal -fired plants to dry ash handling
1990s. However, to quantify the costs and
require establishing, with some | evel of ¢
woul d have incurred for such conversions,
remediation costs that woul d have resulte
addition, [ Domi ni on] could have been entit
costs, plus a return on its increased rate
past sever al decades.
20 Dominion Rate Order, at 129.3nWilterveeds 0@
taintyo what the past costs would have b
nitude. He also did not factor i n the cap
reon, I n connection with the dry ash convel
his Apick a dateo point in the past. (Tr .
ected his approach.
The AGO6s quantification attempt, through wi
ocated multimillion-dollar di sall owances t
eyo gquantification method. Hi s methodol ogy

mo n
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3

er r Swieddlaed HDEPh ECriotsyy Exami nati on
to quantify any i mpact of supposert
s at wvarious wearlier points in tid@1
t the Adifferenced in cost under h

S5 D -

|
i
)

Witness Hart al so advocated <cost di sal | owae
ich he characterized as having been taken
osed; he called this disallowance #AStep B.
active basins at the Companyo6és Ashevill e, C
cilities. (ld.) There are multiple issues wi
e i nactive basins wer e not i n use i but ,
excavated, ar [ us e if for no other rea:
neration of e cit

) [
ect

t t hat the 1in
a n time in th
e one to Acl oseo
d have been ficlosed. 0 He therefore fails
i
4
e

o _. -

t to the inactive basins
ms testified that t he
bed the |life cycle of
4-11 1 4-12.)

e
. ) Wi tness Wil
prepared, des
oSe.eJoOi nt Ex. 13,

100



EXHIBIT 4-2
TYPICAL SURFACE IMPOUNDMENT (POND) STAGES

OFFICIAL COPY

[
F
&
sk ACTIVE POND g
EFFLUENT L
CLOSED STORAGE POND
(with wastes removed)
CLOSED DISPOSAL POND
(with wastes remaining)
Witness Williams noted that the final picture
remaining in it € end[ing] up with soil over
vegetation that ends wup growing.o (Tr. v ol

met hod as fdApretty much the st é&nadaddwiappe ® s c We
noted that with regard to Aclosure and treat mi

to industry standards throughout the timefram

Moreover, witness Hart failed to consider ¢
of the inactive basins, at whatever wundefined

39See aleont Ex. 8 1T a 1982 publication by the EIlec
according to Intervenor s, represent asged@r. ofolA.i nHast 69C
(witness Quarles); Tr . vol . 15, 1476-79 (witness Luca
closure practices employed for retired utility waste
revegetation; (2) pond draining and backfilling with s
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been <cl osed. Just as earlier conversion to d
Company to incur costs that it would have re
earned a return, so too any <closure SiereMol. Vving
v ol 14, 25) would have involved costs upon w
return. Wi tness Hart also did not consider the
There is simply no evidence that any earlier
Company to incur the costs that it i's current
| egal requirements of CAMA or the CCR Rul e.
By i1 tself, i ntervenorso6 failure to quant.i
Companyd6s incurrence of other costs (and earn
Companyds past actions to be deemed i MBuodent
in addition, the Company has shown that 1its h
|l ndustry Standards T Unlined Ash Ponds

|l ndustry standards are the touchstone for
i's an attribute of AGood Utility Practiceo (1L
Practiceo includes At he practices, met hods a
significant portion of the electric_utility 1i:.1
That i1is, Good Utility Practice 1T prudence T i S
with industry standards. DEPG6s continued oper

|l aw wrought by CAMA and the CCR Rule was com
Company proved this through the testimony of

evaluating whether a company operat e
opriate to compare that company to ot
stries. é EPAOGs 1988 CCR Report to Cong
ace i mpoundments in the United States |
ined and of the 195 surface i mpoundmen
es (EPAG6s Region 4), less than 2% (3) w

(Tr. wvol. 1
witness Bon
in the Sout
CAMA/ CCR Ru

282.) Witness Williamsd observa
arte, who demonstrated that the
ast, managed coal ash in unlined

peri od. Witness Bonaparteds 1 n\

5 I n the prior DEC case, the Commission discussed a
ati egarding what DEC should have done dif
It stated that, as a result, Ai nsur mbbhat abl e
dament al el ement to I ntervenors' di sall owance

Staff, Aithe agency required by statute to audit rate
admitted that it was unwi l ing to specul ate about what
i any evidence spons

have cost, and concluded
ion has no basis fo

t

have spent in the past, t s
d have done more pri
2

i
h
support of a theory that D
may be made concerning the 0O costs the Company

case.
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(Geosyntech Report, Bonaparte EX. 2) \
dments Awere either directly reported o
m were reported as being active i_n th

After obtaining approval from DEQ, t
th Cardl(iTma ivmml 1985%, 100) . DEQ apepr
d basi nafatterCape Feqquired DEP to cons

in 1984 due to site-specific concerns

ned basin at Sutton, nearly 100% of th
Georgia and Virginia were unlined.
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or credibly argued that the Comj
ry as a whol e. l ndeed, the AGOSs
t the majority of wutilities cont
eframe, thheom usoe doo[ ti]Jthe anadw tahlel o
do it.o060 (2018 DEC Rate Order, ¢
ash ponds was differe
a number of compani

- -2, Sub 1142).) He

t w. (ld. at 114 Witn
e same effect. (DEC Quarles C
e ash ponds because it was fcc
b’i"ting the practice).)
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EPA promul gated the CCR Rule in 2015, and t
sure of the Companyds unlined basins. EPA
posed rul e contained t hree regul atory op
servation and Recovery Act ( RCRA) , Subtit]l
waste rules and would have required |liners; r
te rul es, which would have allowed existin
e., WwWithout I h
ined basins to continue to operate e
) Reviewing these options, witness Will i ams
environment al protection and regulation, s
e

ner s) ; and under an approa
for t

ver 17 years), a senior management positio
pproxi mately 3 years), and consul tin wor k (
consul tant to both private industry C
environment al matterso (Tr. vol. 19, 2
was putting out its proposed rule on t

ts fo the 1985 Ash Basin at Cape
igned n 1984. 006 F e-Year I ndependent Consul tar

es i v
3A (filed on Dec. 2008) .)

87 This exhibit contains testimony from the prior DE
notice of coal ash-related testimony and exhibits from
into the Record in this case dgeTway voofl .t hled ,Anveln0d.e)d St i |

36 Design docume r
( i

n
2
4
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e board to close unlined ponds ©prior

Witness Williams indicated that l i ners in
ponds was a fAsite specific issueo unti/l t he C
installed in 1984 at DEPOGs Sutton Plant demon
DEP was responsive to potenti al environment al

those operations weottoubei maceebtgusbBowh a per c¢
i ssue.

The Sutton clay liner is the subject of ex1
vol . 19, 152-58, 718-20.) Il n summary, the i ss
sal t) concentrations di scovered i n product.
manufacturing facility, Hercofina. When inves
concentrations were viewed as being associate
ash pond (Ol d Basin), a view tShedHaultt iBxa.t e2 4yB
PDF p. 105; Tr. wvol. 19 153, 719-20.) At the
Cape Fear River was 1in |l ocation with a | arc¢
into the cooling pond. r. ol . 19, 719-20.)
cooling pond intake several miles upstream, an
pond, the chloride iIissue dissipated. (1 d. at

a
\Y

Neverthel ess
the early 19
pond. DEP h

, when DEP proposed the constr
80s, Hercofina again raised th
ad by then obtained ruenguilnaetdor y
conjunction with DEQ, It agree.:
urther assuage Hercofinads
r - quality prior to constr uc
this purpose in 1984. (1d.

l n s um, DEP i mplemented in 1984 a groundwa
and installed in conjunction with DEQ a clay |
an environment al Il ssue that actually arose nc
cool ng pond. But it did so in recognition of
I i gh of concerns expressed by its neighbor, I
not require DEP to take any action re
n or any of i ts other existing basin
ted at its Cape Fear plant in 1985 1

Tr vol . 18, 23; Tr. vol. 19, 156.)
and its management is a site-specific 1issu
environment al degradati on, and t hat DEP wit
responded appropriately to that potenti al

i
t
di d

Ol d Basi
tru |
t TFh

e

Accordingly, when i ntervenors fault DEP f
unlined ponds and not switching to dry ash han
conf ormance with industry standards in contin
not . I n addition, intervenors fail to quantif
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have made any difference t

Sutton was constructed with a clay liner di
the aftermath of CAMA and the CCR Rul e. (
esented no evidence suggesting that even if
en constructed, or retrofit with Iiners aft
the basin closure
e Company has had to undertake post-CAMA an

e
f
0

ith the new | egal requirements of CAMA and t

N—TS*~T 30T
OS> d® 33 T0C o

|l ndustry Standards i Groundwater Moni t

venor s contend that the Company wenga
Tr. vol. 15, 1480-81) or fproactiveo
g at its coal ash basins. Il ntervenor
e standards in place of objective, i

Williams unequivocally testified t
[ i ating and conducting groundwat
evidence supporting her obseryv
F]rom the 0680s all the way thr ol
you were seeing numbers | ike 3
es had groundwater monitoring i
Il me you get to 2008, you know, !

its facilities that ha
mit, they installed it at the

i fic hearings she added:

just say,
t industry practi
on the record i

you want to compar
wer e, Il " m not goin
e DEC case, but u
valent and co e of pond that was
I I nto the 20 at tAred ttimet oDER hwa CCI
ad of the curve, in terms of i ndustry
undwater monitoring, before it was requi
i ndustry had it at al | sites. And DE
rdination with DEQ to react to the re:¢
i toritnlgiink they were a | eader in this p:

o)
>
S OMPO®D®— O~

(Tr . vol . 19, 704-05 (emphasis added) .) No wi
knowl edge and expertise on the subject of g
di splayed by witness Williams. She stated, r
program, @Al believe in |Iight €& of the fact th
ystems before many of the industry had done

roving them and working with them, I bel i ¢
ect a prudent wutility to do.o (Il d. at 654.)
t DEP demonstrated | eadership and exceeded
undwater monitoring regime, and that these
rated utility.
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EPA never required groundwater monitori ng
itoring requirement _in the CCR Rule 1 in
t o monitor groundwater at ever

voluntarily. Whil e intervenors
tory between DEP and DEQ reveal
ure. As witness Wells notes,

@
5 0O ~—TQao
O
m
U

—
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s history of CCR management,
th its regulators to site, cort
e wi t h regul atory and i ndustry
to address environment al condi ti
ed with regulators to develop a
groundwater monitoring and asses.
I n voluntary efforts to help
he potenti al i mpacts of ash ba
affirmative evidence of pruden
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19, 135-36.)

exampl e was DEQds <coordination with LC
ater i mpacts at the Sutton plant i n ot
to construct a new clay-lined ash bz
ystem that provided data for deca:
n of high selenium | evels in Hyc
r sh handling. (1d.) Yet anc
k at Its Mayo site, whi ch
i's of environment al I mp ac
d not as yet been constr.
1979 by Edwin 0. FI oyd,
y and titled AEvaluati on
By Leachate From the Coal
0 (Fl oyd Report). (Bednal
d, among other things, tt
g ficant adverse 1 mpact
s :

f
ting Plant S
Report concl
preclude any
s unlined ash

0oQQ T3S T T AOD®® "V S S

il conditions at t he proposed ash pond
nerating Pl ant are adequate to provide

ound-water aquifer both in preventing si
d in reducing the concentrations of the |
e |l eachate reaches the aquifer. &

f the natur al action of

tion effects of mi xi ng W
e are no water supply so
r oim tihse daisfhf ipcounldt dtaom,i ma

e fact t hat
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any significant adverse i mpact on the grou
caused by ponding of the ash wastes at the

(1 d. at 14-15 (Ce&mphasis added) .)

Mor e recently, t he Company proactively a
groundwater monitoring data showed exceedance:
The Company took action to address concerns r
water supply well s, even though subsequent in
pond was not the source of boron i mpacts wupon
ot her exampl es, the Sutton boron case shows
Company took targeted action to resolve a spec

Around 2009, DEQ began to add groundwater
the Companyds NPDES permits as they came wup
DEQG6s wunderstanding of groundwater condi ti on:

monitoring efforts, DEQ realized that the reg
on how to evalwuate and correct groundwater i

DECO6s. Il n 2011, DEQ issued a guidance docume.]
undertaken by DEQ and wutilities upon the ident
a coal ash pond. (AG Har't Direct Ex h. 12 (20
included a fl owchart t hat Aoutlines the step
groundwater standards have been exceeded at t
that process, only after a wutility failed to

so would DEQ consider _pursuing enforcement. (I
Policy, as well as its provisions, severely ul
delinquent i n monitoring groundwater at its s
with North Carolinads groundwater standards f
as clear and obvious as the Public Staff seem
no need for DEQ to issue guidance on how to p
believed that DEP was deficient in institutin
DEQ would not have restricted its ability to I
di fferently, DEQ did not consider groundwater
basins to be the result of wrongdoing or misn

38 The Floyd Reportés reference to the clay-rich Pi
)

echoed by EPAOds investigation of, among oSkheJoisnt eBx. DI
10.) The investigation was conducted through a contrac
selected for study inasmuch as EPA viewed it as represe
v ol 19, 161), which is where Mayo is located. (ld. at

from the study suggest that no major environmental effe
10, at iii.) As witness Williams notes, the Arthur D. L
arsenic from migrating and i mpacting groundwater. (1 d.

D. Little report, along with DECO6s own internal investi
ash to Piedmont region ponds did not have a significan
not just from Duke's internal voluntary work é [but al s
i mpacts were | ocalized, they weren't seeing a risk, thi
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DEPO6s failure to correct those violations onc
puni shment .

The 2011 DEQ Policy is consistent with DEQ

ash basinismp®E€Qd nevelranket groundwater moni

DEPG6s sites. l nstead, DEQ reserved discret.
s NPDES permits to require permittees to mo
mpliance with state SgroubkB®@atNPDESt #redari d s.
oundwater Monitoring Reports, Docket No. E -
I Ot her Requirementso of NPDES permits I S ¢
ntained Condition #AB. Groundwat er Moni torin
on written notice from the Director of t !
oundwater monitoring as may be required to
rmitted facility with the current groundwat ¢
oundwater monitoring at an NPDES facility ¢
s, which became effective on August 1, 1
efore, it is indisputable that DEQ had t he
ndwater monitoring as a condition in al
st 1, 1989.
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c i sgerda diutaddIldy enqgu | a
ements to the Co
3. As witness Wel
Q, and DEQ possessed the e
groundwater monitoring pl ans t hat wer e subr
requirements were subjectr ¢ gu DEhE) sC oanpppar noyv atlo. m
groundwater only at a few select sites throuc
DEQ Policy was issued, it was not wuntil 2013

as a requirement in all of the Companyds NPD
NPDES permit has a reopener provision. (Tr. v

For DEPOGs sites, DEQ e
groundwater monito
t wo decades, begin
was submitted to D

cC C

The Public Staff and other i ntervenors ma
ssive regul atory approach to groundwater
not ave the authority to second-guess t

e Commi ssion conclude from the evid
to define the scope of its regul at
unreasonabl e. Whi | tervenor
such that DEP was o ted to a
he record contradic i's opini
u
I
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Il d have been no need

~- 0o —TQun S -
=
QD
wn

r r DEQ to
r Ot her Requirements. o econd, i

t have surrendered enforcement aut hor
cy. Third, intervenors fail to consid
ti
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| es and reliability over ti me. | nt e
d have occurred as early as the 1980s. A
examination, groundwater monitoring was
gul atory push to require facilities to di
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at the time was not viewed as entirely helpfu
cases where groundwater monitoring wells were
causgmgundwater contamination that would not h
19, 401-02.) Lastly, i ntervenors fail to cons
was written by DEQ to Aprotect the | evel of gr
standar ds, at the compliance boundary. o 15A
witness Wi lliams testified, an environment al
i ssued NPDES permits to DEP if it believed
unreasonable risk to groundwater quality (id.
North Carolina regulations. The Commission re
responsibility is cost recovery:; environment a
environment and public health.
The undi sputed evidence indicates that Col
t he Division of Water Quality within DEQ in 1
and ended up being the Director of the Divisi
2011, testified that nCoal ash has been an is
the Division of Water Quality. o (DEC Hart Cr os
i's obvious:
[ T] he power companies [meaning DEC and DEF
interaction with them because we were issui
of different things.
So you know, they were sort of al ways on
permitted entity would be and a complex per
multiple divisions trying to figure out how
they had responsibility and deal with the v
(Il d., at 30.) Every single one of DEPOG6s <coal |
per mi ts constantly <came up for renewal on a
di sengaged is to twist the facts into an unre
Alternatives i Early Ash Pond Closure
The prudence framework demands a compari s
without t hat comparison, the Commission s n
alternative chosen was i mprudent . I n addi ti
ascertained without a comparison of alternat
calcul ated as the difference between the (pre
and the (presumably) | ower cost prudent alter
|l ntervenors posit t hat regul atory <c¢closure
undefined) point in time might have | essened
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|l essenedo i s n3dtl nguwandtiitfiiocnat iwoent. sl ui cing of
opti 9eeDHP Late-Filed Ex. 21, at 1.) Accordir
prematurely upon dry ash handling at its faci
up to Acredible claims of o6gold-plating, d and
Order, at 183), particularly in |ight of the
T t hat no significant i mpact from the basins
identical conclusion (Joint Ex. 10, at i1i11),
ash management technigues were adequate (Joi
Neverthel ess, responding to site-specific
dry ash conversions in |Iimited circumstances.
ash handling in the | ate 1980s, i n order to a
(see Tr vol . 19, 178) ; DEC did so too at 1its
and for essentially the same reason. (Joint E
acting proactively and prudently as warranted
its operations (Tr. wvol. 19, 686.) Dry fly as:s
in order to take advantage of opportunities
Rebuttal Sierra Club Cross Exami*f&8tuiton nEx.heNa
of both Roxboro and Mayo, bottom ash continu
sluicing was not perceived to be an environmer
only the |l ow cost option but also an entirely
Prior to approximately 2010, the prevailin
that coal -fired power plants would continue t
order of 55 to 65 years. (Tr. vol. 17, 49-50.)
coal -fired plants were evaluating potenti al r
environment al regul ation coupled with the fal
participated in this re-eval useteiDEP 1L ad * -diid etdl
No. 3.) In this Exhibit, DEP recounts the his:
its H.F. Lee, Cape Fear, and Weat herspoon pl a
approval of a CPCN for a new 950 MW Wayne Coun
These retirements wer e prompted by extensiwv
environmental controls at these units would be
more cost-effective, and hence more prudent,
The Exhibit also notes the Companyads reqg.
approval of T the retirement of Sutton coal u
repl acement 620 MW combined cycle plant at Sul
89 The same factors that the Commi ssion pointed to i
To support a disall owance, the Commission would need e
netted against the costs that would have been incurreq
return on DEPO®&s increased rate base.
40The Mayo EI'S further demonstrated that wet fly as
handling, with dry handling shown to be more than twice
83.)
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t h

e more cost-effective and more prudent path
Il lTution control equi pment.

The retirements al/l took place during the
at had ash basin retirement occurred in con

have been | ower 1T although, once again, they

ru
No
S i

by
Re

wWocComISTwITm

ns up against the Aviable alternativeo fact
rth Carolina, pre- CAMA and pre-CCR Rul e, d
mply not come up with closure rules, standa

The evidence of this I s again completely ul
Company witness $esedJrcavBédnar3dci k61l-(63; B
direct Ex. 3 (Redirect Ex. 3); Bednarci k Di

memor andum memori al i zi
rding ash ponds. 't st al
year Arecei d responded to many ques
ponds, 0 and at DEQ Astaff had commended
groundwater hfdhdandr imag ntpaiomgirmgn a prodtu
hip /ith the agency.o (ld. at 1.) h
I [
S

Redirect Ex. 3
DEP, and DEC
\Y;
t

— -

—+

|
Y
Vv

o O
o w

T
c ure requirements, they were fl
n woul d get together I nternally
d. at 2.) 1t indicates further tha
ure requirements for ash ponds. o0 (

»w S5 S

o— —
n —oOo

t
I

(DSO'B__'SQJ,«O
C OO moOYHW!W
oo~

|
S .
e I

Redirect E x . 4
(t

S mai | chain dated Mar
rgyo hat i s, af h

r

q

mer ger of Duke ar
that in March 201
e past year o and r e
s Energy, before g
The transmittal | so indicates that
e ] presented duri our Weathe S
dback was provide i n April. (1 d.
rs after DEQ had indicated, i n Redi
hough without any commitment as to
narci k observed, this was not a Asi
provide draft guidance. o (Tr. vol

t
emai | exchange e
dance developed 0
e and the former P
r e

n

d

O T O X~~X"T"0®O00

The guidelines were never finalized. (1 d. &
d the promulgation of the CCR Rule, the Gen
escriptive rules for how and in what timefr

vol u
pond sites, a program coordinated by USWAG i n p
groundwater monitoring program to help feder n
groundwater impacts f SemHamt iBed &3 h) basins

41 Both DEP and DEC participated in a ntary groul
rtne

a
al and st a
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Even absent DEQO&s uncertainty about closure o
the accepted practice in the industry and Nor
invol ved all owing it t o decant naturally an
Commi ssion has already reviewed the 1988 EPA
standard Il ndustry practice above, in the sec¢
i mpa*’t s.

The prudence framework requires the Commi s:
available to the Company if it is going to de
terms of early closure of ash ponds, cl osure &
even an option, unless the Company wished to
and simply begin to close a pond without that
i mprudent 1T because without the buy-in, the C
path would have been approved by the environm
course the Company would have been at risk
expensive work i It had already done. As wit
ensures that the Company can execute its fAwor
13, 65.) Prematurely executing work and findi
and regulations would have garnered no sympat
Commi ssion 1T its economic regulator.

Prematurely performing work, particularly
EPA of its proposed CCR Rule (Proposed Rul e)
fratgAhe scope of potential regulatory action
wide, so the issuance of the Proposed Rule int
uncertainty:

The proposed rule offered regulatory optiol

they would address existing ash ponds. One

CCR as a speci al waste under the hazar dous

Subtitle C Option). Existing ash ponds wol

requirements to hazardous waste surface 1 mp

closure. Anot her option would establish st

non- hazardous Subtitle D regulations (the

option existing ash ponds would also need t

including composite |Iiners, or close. Howeyv

it called AD prime. o6 This option was the sa

that existing unlined ash ponds would not |

42See aleont Ex. 8 1T a 1982 publication by EPRI, so,
of Aindustryod knoswleddgevahd Adact6DOeOQ (witness Quarles
Lucas)) . The EPRI report states: iThe most common <cl os
di sposal sites are (1) covering with soil followed by r
and (3) pond abandonment. o6 (Joint Ex. 8, at 8-1.)

43 This of course is the precise timeframe in which
indicate that basin closure should have occurred.
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l' iners but could continue to operate for
proposal |l eft open whether existing ash por
or close or could continue to operate as
regul ated as a hazardous waste or as non- ha

(Tr vol . 19, 248-49.) Had EPA chosen the Subt
woul d have had to have been done and its cosi1
contrast the D Prime Option would have meant t
1 d at 573.) Guessing wrong could have | ed t
be subjected to second-guessing by the Public

The Commi ssion addressed this very point i

DEP in t he past contempl at ed a future re

i mpoundment s. While it was reasonabl e and

pl an for what EPAOGs wultimate decisions woul

not to penalize DEP through deni al of cost
unt i | EPAGOsSs CCR determinations in this are;
prematurely in anticipation of regul ations

i mpl emented, with the expenditure of subst

with the ultimate EPA decisions differing f

unjustified expenditures.

(2018 DEP Rate Order, at 200.) The Commi ssi on
mi ght happen. |t referenced EPAGs 2015 promul
i mposed significant obligations upon the util
Afel ectric utilities incurred costs prematur el )
into question when the U.S. Supreme Court sta
01.)

The danger of proceeding prematurely is a
decommi ssioning of one of its coal-fired stat
the plantds coal ash ponds, which, I i ke DECOGs
a Cross examination exhibit a 20014 manual
ADecommi ssioning Handbook for Coal -Fired Powe
AG Cross Exhibit No. 1 (2004 EPRI Manual)),
cl osure

Ash pond closure at Arkwright was prompted
coal pl ant (something not contempl ated for D
Georgia Powerodos desire to repurpose the plant
Ash pond <c¢closure in Georgia had a defined r
environmental authorities participated in the
available to DEP in North Carolina.

But the Plant Arkwright pond closure serve
not finished in the mid-2000s. Despite the i
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authorities in the <c¢closure, and despite the
structure for pond closure, Georgia Power s
the regul atory standards have changed from tnh
perfor med (Tr . vol . 19, 707-08.) The notion
resulted in | ower (i f stildl undefined) cost h
specul ati on
Company witness Williams, drawing on her d
in light of all the regulatory uncertainties f
in North Carolina, it was prudent to wait dAunt
to take specific actions to upgrade or <cl ose
cooperatively with environment al of ficials t
i ssues. o (Tr. vol . 19, 213-14.) No interveno
contradict this testimony, and no intervenor
DEP did intervene and work cooperatively w
site specific environment al i ssues. Wi tness W
public health risk then AYou move and take act
t hroughout these years. o (Tr. vol . 19, 384.)
situation in the mid-1980s; another is the RO
is the Sutton boron plume situation. But apart
did not see a public heal th ri sk justifying
environmental regul ator, DEQ. As witness Wel |l s
been actively regulated by DEQ for decades ir
human health and the environment, o0 including
groundwater datao from those basins. (Tr. vol
prior to the advent of CAMA/ CCR Rule and the
ordered DEP to cease using or close the basins
measures, such as requiring the Company to re
t hat had become inactive, or excavate_coal as
DEQds regul atory role is ignored by interyv
critical to the prudence analysis. Wi tness Wi
That DEQ did not require [ DEP] to modi fy t
requiring I|liners, did not require the pon
groundwater monitoring earlier than they
[ DEPO6s] operations were considered to be r
Agency charged with protecting the North C
1 d at 277.) CAMA and the CCR Rule require hi
i s compelled to take, and which it has taken
prescriptive requirements DEP should have take
doing so would have reduced cost, also has no
specul ati on.
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Il ntervenors Rely on 20/20 Hi ndsight, W
Prohibits, and Their Analysis Lacks Rig
Demands

The prudence framework expressly forbids
utilityds conduct through the eyes of hindsi gh
analysis 1T the judging of events based on sub:
(1988 DEP Rate Order, at 14.) Unfortunately,
arguments are infused with hindsight analysis

|l lustrating this point is th#* He sdx proamss ed
his concern, i n commenting on DEP witness Bec
242) , t hat i n her review of some of historics:a
ti meframe of the documents with the knowl edg
mi ndset concluded that she would not have do
stated in response:

[ Witness Bednarci k] stated very authoritat:i

this historical documentation, that if she

have done nothing different in thd manageme

have great <concerns about a scientist or e

decades of time and not finding one thing

better or differently.
(Tr. wvol 15, 1726-27 (emphasis added).) Thi s
it could find all manner of things that in it
t hat in a nutsheldl i's hindsight anal ysi s. Wi t
appropriate prudence review analysis i she s
Company din | ight of the facts known at t he
Giacchino, at 40), not | ooking at those deci s

Witness Lucasb6s overall criticism that t h
Afcomprehensiveo groundwater monitoring in the
exampl e of intervenorsodo hindsight anal ysi s; a
was not until fAmany decades | ater é[that we un
of wel | s to truly under stand t he compl exity
adequately.o (Tr. vol . 19, 716 .) She respond

regarding groundwater monitoring standards an
industry knew about groundwater monitoring I
Afsomewhat disturbed by his commentso (Tr. vol

[ Witness Quarl es] al so expressed the opini

4#This testimony has been stipulated into the DEP R¢
recognized fAithat a question posed live in the [DEC] heet
in |like fashion by that same witness, tailored to [ DEP]
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oundwater monitoring and whether that mo
di dn't cite references i n hi s respons

ferences in his testimony on that. And |

r a very |l ong time at EPA. And | will te

s very different Iin terms of the knowl ed
today.

d that i ncluded things |ike

the definit.i

at was defined as part of the upper most

ether or not groundwater monitoring on a

be high priority and appropriate. And i
ate to make those determinations.

at 704.)

Witness Wi lliams was with EPA from 1970 thr
ervenor witnesses are employing hindsight
understands and knows from her own first-
ti me. Her conclusions based upon her vast

panybds positions:

T First, that it is difficult to predict th
until a final rule has been issued.

1T Second, t hat owners and operators of <coa
significant wuncertainty regarding the reg
unt i | the passage of CAMA and the promulg
even after these new | egal requirements wi
Company was achieved until 2020.

f Third, in Iight of these uncertainties, o
acting prudently by waiting until after C
take specific actions to upgrade or <c¢cl ose
cooperatively wi t h environment al of fici
environmental issues.

T Fourth, prior to the enactment of CAMA ar
an accurate estimate of the costs associ
assuming that <c¢closure would have been rec
di fficult with a high |ikelihood for sign
those regulations, fully known and measur
recently finalized site-specific closure

. at 234-35.) |l ntervenors simply have n o

|l iamsé observations; to the contrary, thro

i mate burden of proof to show that its his
basis of any cost disall owance.
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Closely akin to hindsight analysis is int

sentence or two from a massive historical doc
the document to Aproveodo a point, whil e ignor
typically proves the opposite. While there are
bel ow in connection with the Commissionds di si
return Aono CCR Costs), one that stands out i
Club Cross Examination Ex. No. 2.

Af ter witness Bednarci k, recalling her DE
witnesses fAwere putting [on] todayodés | ensodo wh
and that is what she fAwas calling outo (Tr. v
Afaware that, in 1978, at the time the Compan
stated that water carriage of fly ash and bot
with existing and expected standards of perfo

The quoted reference i
page Mayo EI S. The prude
words, a fAdetailed and f a
DEC Rate Order, at 258.)
by rigorous examination o

n the question was t
nce framework demand
ct intensive analysi:
Cherry picking is the
f the Mayo EI'S itsel

Ri gorous analysis begins with context. An
required under the National EnvironmentadeqPol |
which nAnsets forth a regulatory scheme for ma
i mpact the eNmvidrl o Mmarutb.ocn Socdy v. Peg@2 &f 3dh
174, 184 (4th Cir. 2005). The Mayo EI' S was ma
per mit (404 Permit) from the Army Corps of E
connection with the development of the Mayo pl
agency that prepared the Mayo EI'S. The process
of the 404 Per mit. (Mayo EI S, at PDF pages 1-

NEPA is designed Ato promote efforts which
the environment and biosphere and sAudwbon e t
422 F.3d at 184. It does so in two ways 1 fi
guestion (here, the Corps) carefully consider
T i n NEPA parl ance, t hat the agency take a i
i mpact. (1l d. at 184-85.) Second, NEPA require:
to ensure that the public and other gover nme
analyze and comment on_the proposed action. (
agency in question will prepare and di sseminat
(Draft EI'S) . Il n the Mayo Draft EI S, one of t
Apotenti al ri sk to Crutchfield Brancho in cot
project. (Tr. wvol. 19, 680.)

The entire Mayo EI'S document consists of w
page consist of a comment |l etter from EPA Re
Draﬂ\/ltayo EI'S. (Mayo EI'S, at PDF pages 498-99.)
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in Sierra Clubbds cross-examination of witness
|l V noted therein i ts concern, echoed i n t he
environment al Il mpact to Crutchfield Branch, a

ash pond and into which the proposed NPDES out

Foll owing receipt of comments, the next ste
to review and resolve the comments, which the
of Eihealayo EI S. (Tr . vol . 19, 680.) Witness W
resolution of the EPA Region IV comment s. (1 d.
Mayo EI'S, those comments were indeed addressed

And one of t
EI'S had | ook

he key aspects about the final

e d
groundwater an

t h

ad

at al | of the 1Issues that
d the ability of groundwater
e solution to h a whi ch was
d ou

Branch. And t t,
ressed thr gh the NPDES per

it would be
happened.

(1d. at 696.)

Thus, the Corps, in accordance with the NE
among others, EPA Region 1| V. It also received
including DEQ. The DEQ comments were repeated
Mayo EI'S, in which the Corps addressed groundw
The DEQ comments indicated, first, t hat t he
groundwater studies related to the potential
The Company did so T it commissioned the Floyd
to i magine that any significant adverse I mpact
by ponding of the ash wastes at the proposed
comments further indicated, as witness Williar
Branch would be covered by the NPDES permit fc
provide for testing to ensure no impact upon (
NPDES permit was issued (Tr. vol. 19, 698-99)
was written into the original NPDES permit in
confirm that any groundwater i mpacts were not
(ld. at 674-75, 699.)

The DEQ comments concluded by in
| anguage in the NPDES permit for th Mayo pro
assure that examination of potential groundwat
remedial action is taken by the Company prior
at 2-6.) Witness Williams, testifying from th
di sagreed with Sierra Clubds characterization

dicating D
e
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real ly[4%hportantl
whole issue of w
1980s, as | had

groundwater monit

: and | t hi k
t S
e
f
he need for groundwa
t
o]
E

n
|l ook at h i
roughout th

guestion o
onds and
them to b

T o=

t
n e he industry standa
ect to impacts on groundwater through t
eyond that, because PA did not really

l ined ash ponds] wuntil it finalized the C

C

~

19, 700.) Thus, rigorous 1 as opp
e al that , first, the final concl usi
d not have a significant environmen

the agencies charged with protecting
would be through the NPDES permitting proces
Company using a couple of Iines from a single
rigorous analysis.

(0]
(0]
t

ntervenor s
i mony unr e
di sregards it when assessing the Companyos
her whil e intervenors may, in their r ol
y Si of hi storical document s, the Commi s s
r [ s a neutral administrative bod

0 inability or unwillingness t
I

I
ti iabl e and untrustworthy. The C

Q
-
o< » -

s
d
r
a
n [
a ] and reasonabl e, fair to both th
ndate wi t rigorous analysis of the hist

d withou e avoidance of partisan advocac

Di scussion of Question #3: The Companyds Enti

DEP see
CCR Cost s
both defin
i ncurred t
t his case
Companyods
vol . 15, 1
in DECOGs |
(Docket No

s a return, at its wei dbnhedebeerad
uring two distinct periods: the De
d herein. The Deferral Period is t
rough the date upon which they begi
he return applies to the p [
r rate case, t he Publ i
.) The Commi ssion approve
rate case (Docket No. E- 7, Sub
- 22, Sub 562). Thus, the Commi ss

\Y

45 | mportantly, not the regional of fice, bu nst
Williams became Director and which produced the 1988
46 Company witness Riley indicated that in the case

is the weighted average cost of <capital (Tr . v ol
t

compensate both debt and equity investors for
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CCR Costs during the Deferral Period herein;
is required during the Amortization Period ap

The Amortizati on Period i s t he peri od OV
amortized 1T that is, paid by customert$Byover t
definition, the CCR Costs to be recovered by t
are prudently incurred i had they not been pi
simply disallow them, and the issue of a retur

be rel evant

The unamortized balance thus represents a |
Under the spend/ defer/recover model, prudent |
the Company to its customers, and are being p
bear interest T the interest i's the financin
return sought by DEC during the Amortization
to the cost of financing the unamortized bal a
ey ng to a Commi ssion question, D

™ 0y

mo n . Respondi

way :
[ W e use a number of terms when we're talKki
Someti mes we call it t he cost of money, S
average cost of capital, [ someti mes]| we s a
[ but] i1t's [all] financing costs.

(Tr. wvol4® 13, 314.)

Were the Commi ssion to deny DEP a return o
Costs during the Amortization Period, it woul
its customers from an interest-bearing | oan 1t
to make an interest-free |l oan to its customer :
be contrary to |l aw. The Commission granted DEF
in the 2018 DEPeeRaltle8 MEHRrRate Order, at 188
specifically in the DECO6s |l ast rate case that
bal ance would be unl awful. (2018 DEC Rate Or
i mpair the Companyés ability to earn its aut
Companydés ability to earn its authorized retu
Commi ssion woul d act contrary to |l aw wer e [
circumstances which I ed the Commission to thé

47 The approved Amortization Period in the Companyé6
Company proposes a |ike period in the current case. Whi
it agrees that amortization over some multi-year peri o

48 On September 25, 2020, the Company and the AG fil
which the stipulating parties agreed that, subject to
Mc Maneus in the DEC-specific hearings could be entered
witness Smith. Wi tness Smith affirmed that she agreed \
to the answers given by witness McManeus. (Tr v ol 13,
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equally to this <case, and the conclusion sti
expectations <created by that decision as wel
Companyos owhn prior case. These expectation
Commi ssion to award a return.

Il n the | ast round of rate cases for DEC an
a blank sl ate. Coal ash cost recovery had not
in a fully Ilitigated case. Both the prior DEC
fully 1litigated. I n DEPG6s case, with the exc:
incurred at the Asheville Plant, the Commi ssi
costs at issue, based on its findingthat t hc
further awarded full recovery (I ess a ~cost
unamortized bal ance of t hos cost s as t hey
Amortization Period But the Commi ssion went
recovery model (the Arun rateo) proposed by
required to keep to its spend/ defer/recover
Companyds next gener al rate case (which of <co
undertake its prudence review of coal ash ¢«
established, € [the Commission woul d] per mit
bal ance. o0 (2018 DEP Rate Order, at 206.)

The Aspendo in spend/ defer/recover represeil
i nvestors. No investor advances funds without
embedded in the Commissiondés decision to requi
to spend/ defer/recover highlights even more t
return in this case would be unl awful. Deni al
foundati on of a constPiethnt iCoennatl. ATtraaknisnpg s,0Coc. | avi.
438 U.S. 104 (1978).)

Simple fairness also must be factored intec
testified, Al W] hen I think of what the Compan
made whol e, and being made whole in terms of
definition be fAimade wholeo i f a significant c
same decision in which the wunderlying costs
prudently incurred, and, therefore, are recov
measure to help customers, over time. Money 1 §
vol. 13, 200, 207, 281-82), which no one disp

But fairness i1is not simply a matter of equ
N.C.G.S. A 62-133(a) rates set by the Commi ssi
its customer s Forcing the Company to make an

49 The Companyds <cost recovery request was approxi
disallowed $9.5 million. (2018 DEP Rate Case Order, at
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hardly be said to be fAfairo to the Company.

N. C. G. S. A 62-133(a)BlaunedHiocpdehdf i scat ory wunder
Il n DEPGs | ast rate case the Commission note

had engaged in a dispute over whether a return

Company advocating fAimusto and SkeOMPddil i an SMaf if
for Clarification, Docket No. E-2, Sub 1142 (A

Commi ssion determined that it was unnecessary
Thi s s ame debate pl ayed out i n DECO s | a s
controversy between the Company and the Publ ic
of the ARO accounting employed by both DEC ar
DEC and DEP in their current cases. DECOs t e:
showed that it appropriately accounted for CC
ARO accounting rules those costs were capital
The Public Staff took the position that the
deferred expense, and, therefor e, a return wa
the Companyds position was correct and suppor
position was fAnot persuasi ve, not supported b
al so incorrect as a matter of accounting, 0 t he
an issue unnecessary to resolve. (2018 DEC Ra
| n t he i nterest of not encouraging furth
Commi ssion resolves them here. The Company i
wei ghted average cost of capital during the D
a return, at I'ts weighted average cost of <caprg
ash costs as those costs are brought into r at
costs 1T the fAispendo in spend/ defer/recover 1T &
of customers. Refusing to award the financing
of mathematics in impairment of the Companyads
Bl ueMiopledout in turn results in rates that are
N.C.G.S. A 62-133(a) and in violation of the
just and reasonable. Were it to refuse a retu
be acting Acontrary to |l aw. 0 (2018 DEC Rate O
A. Property Used and Usef ul
Under the Public Utilities Act, the Commi
opportunity, by sound management, to (1) pr oc
view of current economic conditions, (2) ma i
compete in the marSkeattpel aecxe rfedr. clapiltsal .Commén
50 The interest-free nature of the |l oan means that ¢t}
would necessarily be i mpaired, and i mpair ment of i ts

unconstitutional Féaki Rgwerlfr @Gowommémty. ,Ho»20 NAatS.r ab9 Gakcl
HopeBl uefield Waterworks & | mprov,enmhz WoS. Bvu2)Pubd 2XNer
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Sout hheax&81l N. C. 318, 370 (1972). As the Supre
factors constitute Athe testBlodefandlapeae (t dt ¢
These requirements are built into the rate-mal
return deemed sufficient by the Commi ssi on
accordance with Section 62-133(b)(4), and t h,
applied is measured in accordance with Sectior
is to be on fAproperty used and useful, or to
after the test period, in providing the servi

The statute does not define the phrase fpl
appear to have a narrow view of its meaning,
confined to wutility plant assets that gener a
Commi ssion has already decided that this narr
Rate Order, at 193-96) , and, i ndeed, DEP prov
that are nonetheless classified as property
cash working capital. (Tr. wvol . 13, 201 .)

| Bt ate ex rel. util s. CommoéihVEFRC QN2 89 i Ni @. E
398, 414-15 (1974), the Supreme Court express
on hand a reasonable amount of sharehol derso f
expenses, such working capital constitutes pr
retail electric service and should be include

Whil e Chapter 62 of the Gener al Statutes n

capital, as such, the wutilityods own fund

materials and supplies and its cash funds
of operating expenses, as they become paya
the term Aproperty used and wuseful in provi
62-133(b)(1), and are a proper addition to

must be permitted to earn a fair rate of r
(1 d.) Thus, to the extent that intervenors cor
is Iimted to a utilityds physical plant, that
und¥EPCO what stands as fiproperty used and use
property generates electricity, but whether [
equity investors 1 rat her than through rates
operating®lexpenses.

The CCR Costs DEP seeks to recover in this
changes in | aw wrought by the CCR Rule (prom
enacted in 2014 and amended in 2016). On Decen

' I n DECbs 2018 Rate Order, the Commission noted
Ami sunderstoodod the Companyb6s position on what constit
Order, at 290.) In this case as in DEC&6bs and DEPO&s | as
the Companyés VIEE®RICODadciet spoaf erence to working capital b
(Tr. vol. 15, 1575-78.)

123



to the Commission and the Public Staff a | ett
Examinati®8n hax. o)t |l ined the spend/ defer/ recov
follow in connection with their incurrence of
rates. The Commission in the 2018 DEC Rate Or
the Company [indeed, both DEC and DEP, as the
told the Commi ssion and the Public Staff, and
exactly how the program would wor k. (2018 DEC
to the Companyés pl an; indeed the Public St af
program in which the Company has been engaged.
the Savoy Letter and the subsequent formal def
(Tr v ol 15, 1689-1690.)

To put CCR YBRC®erimmst,0 the fAspendd in spen
opertyo akin to the working capital that t
e, upon which a return was statutorily regq
e working capital i s cash supplied by inve

i i)
—

— T D
x n

s completely wundisputed that the spent
ecovery of in this case were advanced
d in current rates. DEP witness Smith
) and DEC witness McManeus reiterated

OrFr —uw
O W3S

[ T] he way |
exampl e, on
exampl e, t he
investors [ Db

nk about It I s, when we ha
I ash, t hat are not yet r e
18, "19 spend is not reflec
debt and equity] are advan

€So when we say we want a return, we're tal
on these amounts that have been advanced,
and equity.

(Tr. wvol .
Public St
has alrea
wi || be r
recover t

3, 314-315 (emphasis added).) No
f witness Michael Maness actual

1

af y
dy spent the money represented by t
€q

he

p
h
uired to borrow the money or wuse e
m from ratepayers. o) .)

The fispenddo in spend/defer/recover not onl
VEPC®Ond Section 62-133(b)(1), it is also provi
was made, and is continuing to be made, in o
i ndeed, the Company doemsodmootpllyawe tthhe hamtgiesn i
(See2018 DEC Rate Order, at 268-69 (ACapital

52This exhibit is through the Amended Stipulation n
1817.)
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ance with the | aw qualify as 6éused and
ti ail to comply é06).) Here, too,
statut e. Witness Maness i
relate Ato service that
provi di additional benefits to c
rovements of ervice. o (Tr. vol . 15, 17
ing today as result of <cha i n the
1°6 .But for the changes in | aw, t i
uld be occurring at al CAMA an
me into being, continued operation of t
premature retirement could well have been
being incurred today. CAMA and the CCR R

any is taking to address and remediate gr
nor mal operation of the basins. But for
dence whatsoever t hat assessment and reme
i red would ever have been required under
CCR Rul e.
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case, Company witness Doss testifi
nded by investor s:

re used and useful as those cost

are intende to provide wutilidt

ugh achieving their intended purpose:

rement of the ash I mpoundments and the
he generation of electrici:

and useful as the utility

Rul e.

S are r¢
y servi
u

mgﬁjjg

r. vol. 16, 344.) Witness Doss provided i de
18 Rate Order, at 257.) I n DECG6s prior case
ected the contrary testi moxy hoef cwisttnse sass Niadr

53 I n DEPO6s | ast <case, the Commission rej
d and usefulo (2018 DEP Rate Order, at 1
case included new |l andfills with new |
) I n DEP&6s current case, for example, its endo o
ruct
|

—~ — =
'I_jC
)

QO 9D T W,

o
ion of the Cape Fear and H. F. Lee benef i
was in excess of $106 million. (Tr. vol
designed to convert <coal ash from the ash ba
of CAMA as amended. The same considerations t
to reject the Public Staffds Al abel-driven cl
of examples such as the beneficiation projects,
ferred expensesod is no |less | abel-driven, and, a:
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54 1 n miractlhassi fi ed, as the Commission found as a f ac
supported by authority and not determinative €& [ an

)
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expenseo and therefore ineligible to even be ¢
the CCR costs that were the subject of _the pr
at 292.) As the Commission held, quoting witnhn
Rul e compliance and the ot her purpose s of CCR
has the obligation to omply with CAM and th
Not hing has changed T the Company and the I
appropriateness and effect of ARO accounting
evidence was again submitted in this case, fr
witness Doss for DEP. The only Anewo0 evidence
it served merely to buttress from a national
from a Company-specific perspective.
| n t he prior DEC Rat e Case, and after e
accounting standards under GAAP and FERC st an
own deferral standards, the Commission rul ed:
Whil e the accounting rules detailed herein
both GAAP and FERC accounting gui dance r e
litability (the ARO) wupo the requisite tri
to retire the Companyds coal ash basins. R
with it recognition oft ha caeapreteapbomddngoats
settling twéhithalinldiery,both GAAP and FERC
considered hparptr opfer ty, pl ant and equi pment
t hat musetibPVdi |l e under ordinary circums"
recognition events would be reflected over
statement s, because of the deferral order
i ncome statement i mpacts are deferred int
further orders of th Commi ssion. o0 The Cor
such a further order, so as to reflect in
incurred T and that its investors have fun
asset retirement obligation created by the
(2018 DEC Rate Order, at 288 (emphasis added)
in DECG6s prior case, and what witnesses Doss
case. (Doss: Tr. wvol 16, 409 (when Company r
corresponding asset retirement costs are capi
gave rise to the cost s, and this is c¢clear in
(costs are capitalized as part of the propert
retirement obligation); Riley: Tr. vol. 13, 4
cost as being a separate intangible asset,; ra
of t hat operating long-lived asseto); Tr . V 0
5 This corresponding asset is the fAAsset Retirement
the Companyds case, the coal pl ants associated with tfF
result of changed | egal obligations created the | iabild]
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of t he asset, i n thi
y6s national perspe
re considered fAacro

integral to the operation
apitalizado)p9 i(drom Rile
consistent with how they a

(@]

Capitalized costs bear a return. The CCR ¢
cost s, funded by the Companyds investors, who
I n the 2018 DEC Rate Case, the Commi ssion hel
for the CCR costs at issue in that <case:

[ W ere furnished by the Company and its i

eligible for a return on, not merely a ret

be i mpaired. In this sense, just | ike fAcl as

Apropertyo of the Company, used and wusefu

service to its ustomers. Such funds, propc¢

eligible [for] Adeferral and amortizati on

bal ance. o
(2018 DEC Rate Order, at 292.) The Commi ssi on
Companyds prior case, although again couchin
di scretion: ACosts placed in an ARO account ar
earning on the unamortized bal ance. As such,
expenditures, they are eligible for ratemakir
useful assets.o (2018 DEP Rate Order, at 196.
exactly the same. Not hM EhRgCdbeacs sd hoann gaendd, tahred Ptuhbe
Act mandate a return.

B. Deferral and Amortization Support a Retur

Il n the prior DEP/ DEC rate <cases, t he Comr
unamortized balance of coal ash costs in 1|idg
spend/ defer/recover model . The Commission fir
advanced by investors 1 that is, the Aspendo
capital, and was not already included in cust
92see a2@8b8 DEP Rate Order, at 195. ) The Comnm
been deferred by order of the Commission 1 tF
was Commi ssion-sanctioned under the well -defi:
deferral, in that CCR Costs were extraordinar:’
defer would have a significant 1 mpact on the (

Order , at 20fed 7a2 WP -PBPR Rate Order, at 138-
Commi ssi on not ed t hat not awar ding a return

spend/ defer/recover, because unless the inves
permit the Company to fispendod received a retu
Amortizati on Peri od, the Companyo6s ability t
i mpaired. (2018 DEC Rate Order, at 290.) That,
would not be fully compensated for the use of
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Il n the prior DEC case the Commission speci
pay for these costs were furnished by the Conm
eligible for a return on, not merely a return
1 d. at 292.) Whil e the Commi ssi on couched
Aidi scretion, 0 in reality the same factors it
its discretion add up to the Companyodés | egal
i mpairment of the Companyds ability to earn i
already concluded in the 2018 DEC Rate Order,
structure embedded in spend/ defer/recover and
DEP and DEC Orders.

Il n DEPG6s | ast rate case, the Commission a
currently being sought for r ecovWhiyl.e (t2m0at8 @rEd
currently on appeal, the deferral was not app
appeal that deferral of ongoing coal ash cost
as the Commission has previously hel d:

The point of a deferral is that the costs
t hat they need to be taken out of the n
process and set to one side for | ater inc
l ose its ability to recover t hem. Tr . Vv
Companybds ability to recover such costs
to earn at i'ts autlldoraitz éld2 4r. atSeetdfi nmge tt thremm
side means that wunless a return is all owe
its authorized rate of retfurn tbheapabness
of bringing the deferred costs into rate
over a period of year s, not all owing a r
costs again impairs the Companyds ability
rate of return. Rates that i mpair the Co
aut hori zed return ar e not j ust and reeé
Commi ssion would act contrary to | aw wer e

(2018 DEC Rate Order, at 290 (emphasis added)

Il n this case the Commission has set an aut
to N.C.G.S. A 62-133(b)(4) As witness Maness
a rate case means that the Commission is fsu
opportunity to recover just that cost of capi!t
if 1t in that same rate case the Commission di

56 The Company has also requested authorization to c
compliance costs beginning March 1, 2020, as wel |l as t
invest ments related to continued plant operations plac
return on both the deferred balances at the overall ra
consideration in a future rate case. Deferral is approp
the Company permission to defer similar costs in the 2
in the 2018 DEC Rate Order.
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CCR Costs are brought into rates in the futu
Commi ssion would automatically and mat hemat i czs
to earn the ROR it had just authorized.

Company witness Riley put the concept i n m
f the Company is actually Phamd ifibuteoéirpesk
full return then Athat would be viewed as b
n ATl mplicito di sall owance (DEC Tr . vol . 24
ommi ssi oner Hughes posed a hypothetical I nWw
500 million was granted, but over a period
i sall owance. 0 (ld. at 422). Witness Rileyos
he | oss of the return in terms of the accou
mpairment of earnings implicit in the disal/l
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a I f the Compan
t O million in
t 500 million a
d of ti me, cal l it 2
h ders expect a

ou s seekin
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t heyor e
year s, t
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So to the extent t hat

the Commi ssi o
year period é in present I

wer e
value dol s it

N~

n
ar 0
And what the accounting would require is f.
assess what return would it have expected
woul d have expected weighted average cost ¢
value of those dollars back to todayds dol
say that discounts back to $400 million. T
million for t hat i mplied disall owance 1in
standard.

So, in effect, because theydore not getting
to be recognized today as a charge.

! d. at 422-23.) That same $100 mi |l I ion ch
mat hematically an i mpairment upon the Compa
Amortizing th osts pre-funded by investors

money funding e costs to customer s. Denying
| oan being re d over time i mpairs the Compa
an ROR author d by the Commission in this v

Deferred costs are costs pre-paid by the (
Gi acchino, at 52.) Amortizing them as they ¢
l ending the money funding the costs to cust ome

57 The Coimpamfy course, out-of-pocket cash in the spe]
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the | oan being repaid o
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er time I mpairs
an ROR authorized by e
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ring the Companyds abil:i
dt he requirements of whic

A 62-133(b)(1) and 62-1 t
i res the Commission to et rates th
d its customers. A rate order that r
to Its customers is not Afairo to D

y to ear
il
3

t n i
h are bu t
33(b)(4). I
S

Q

her , sound economic principles under p
ized bal ance as deferred costs ar e b
dinary circumstances, operating expens:¢
at a | evel to cover those operating e
: is designed to mimic the electric
ures arise that justify deferral, t he
tion of those costs but by funds advar
to fully recover these expenditures
ent of the funds needs to be recove
ur es. Accordingly, the Company is ent
capital to be set in this case upon t
are brought into rates during the Amort

k

[ |l es were echoed and reinforc

nce there is a cash outlay by t

, sharehol der funds, it's appro

| mbur se shareholders for the us

also true 7 i f amount s are <col |l

u s being made, then customers are

a reduction in rate base. (1 d. at 69
to excess deferred income taxes (EDIT

il now not materialize. o

t customers or otherwise de

e overall wei ghted cost of ¢

proceeding. o (1d.) EDI'T refl

he Company wil |l repay the | oan, with inf

0

s

d

P
c

(Tr. wvol . 13
I t

sts are brought into rates over time du
ent a | oan from the Company and its inv
al so bear interest.

e Companyo6s i nvestor s, who advanced the
/| defer/recover, would not have done so h
so invested would bear a return, and th
i nvested that all owed the Company to fAspe
rdingly, the Commission should award a r e
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cost of capital to be set in this case upon th
costs are brought into rates during the Amort
|l ndeed, the 2018 DEP Rate Order <created ar
Afondo the wunamortized balance of deferred CCR
cases 1T inhpeatecobhae,T so |l ong as the Compan
that the costs for which it sought recovery w
expectation is another reason why the return
C. The Expectations Generated by the Commi s s

Il n DEPG6s prior case, the Commission all owe
ash basin closure costs as well as a return ol
DEP had al so sought recovery of then-future C!
nowsought for recovery 1T through a fArun rate
Companydés investors, would fund a significant
Cost s The Commi ssion rejected the Arun rateo

|l nst,eaQICR remediation costs incurred by DE:

approved in this case wil/| be in effect sh

accrue carrying costs at the approved over e

case (the net of tax rate of return, net o

i ncome tTahxee s Commi ssi on wi | | addr ess t he

amortization period in DEC'"s next general r

i mprudence is established, wi || per mit ea

unamortized bal ance.

(2018 DEP Rate Order, at 206 (emphasis added)
endortstee spend/ defer/recover model i n which t
been engaged in since the | aws regarding <coa
passage of CAMA and the promul gati ome @ui rtehde
spend/ defeBée€Ecoveonl ( 4, 20 (Commi ssion in n
Company to spend and defer the costs, but indi
into rates the financing costs associated wi
ruling Aputs the focus of the Companyds cost
Commi ssionds examination of the prudence and
the Company seeks recovery[.]0 (Tr. vol . 13,
execution risk, which the Company and i1ts 1inve
of an inappropriate disall owance of cost, whi
did not assume.

The Companyds fdAnext gener al rate caseo is
Commi ssi on asked. |t booked its ongoing CCR e
Commi ssion and funded entirely by investors i
proving that its CCR expenditures were pruden
the CCR Costs which intotbeerk sedtoalrleicolved. hmsr e
Deferral Period is not opposed by the Public

131



that it

i on
Amortizati

to uphold and fulfill the expectat
Costs would be awa during the
a

rded
expectation is a recbeefar Cant
1978

taRragsp. cCain

Ci,ty438 U. S. 104 ( ) . It is also a recipe

regul atory compact. The Commi ssi on S not i n
compact in North Carolina.

The underlying predicate with respect to t

h Amortization Period is that t|

[
time during the
they were not prudently incurred, the Commiss
would be no question of a return fAond the di s

prudence-based cost disall owance. That i s fex:
in order to recover its costs. But denying a
beyond execution risk. Rat her, it strikes at

I n the 2018 DEC Rate Order the Commi ssi on
compact:

A central operating principle wunderlying
Carolina (and virtually al/l other jurisdi
recoverable in rates. As two of the |l eadin
regulation put it &

No firm can operate as a charity and wi

the marketpl ace. To survive, any firm n
revenues from customers to pay its bi l
investors with a reasonabl e expectati on
firms are no exception. They face the s
A basic concept underlying all forms of
that a regulated firm must have the opp
costs. é Without the opportunity to reco:¢
earn a reasonable return, no regul ated
attract the capital necessary to operat
(2018 DEC Rate Order, at 257 (quoting from L
i nvest ment carries a cost, too T the cost of
opinion in which he articulated the prudence
cost, the <cost of money, is a fAcosto to the

depreciati onMi sasmodurti a xeexs .roe | . Sw. Bel | 2Tee2l . Co
u. S. 276, 306 (1923) (Brandei s, J, concurrin
emphatically and repeatedly reaffirmed this p

58See, e&rglesr on Remand, Docket No. E-7, Sub 989 ( Oc
Gener al Rate I ncrease, Docket No. E-7, Sub 1026 (Sept.
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t as we have seen, to force the Co
his has conseqgquences As DEC witn
tors vote with their wallets. (T
y have Il nvest ment alternatives
met . Regarding recovery
refer to go to a jur|
] provided just a re
r. vol. 26, 138.) The eviden
[ Fl or i , and I ndi
S (Tr . vol . 3, ; Tr . v ol
Riley answer ed 0 to Comm
i sdictions wer e estling w
rr juri sdi catnidodosrtCWkR r ®o satl 4 ,0 ww in
vol . 13, 416 (emphasis add
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nsequence of calling into questio
atory compact is higher cost of ¢
olina customers. o (Tr. vol . 13,
180 wutilities [investors] coul d
vol . 26, 148.) The Commi ssion 1is
cost of capital

S not a theoretical i ssue 1T the <cred
Il ve consequences were the Commission
it adopted in the Dominion case. Mo
Rate Order was published cont&?n the
k i f return on t hSeeedef ervrodd gl &bnlc-e5
rect Ex. 3, at 3; Newlin Duke Redire
s Redirect Ex. 3 (DEP Report), and w
i ng that due to the ratemaking trea
n in its | ast case Moodyds viewed
reo (id. at 4) the report warns fC
w I o

il continue to be al wed to recov
enddamdg,t hat Pt owi | be able to earm @l detat
added) .)
on-theoretical nature of the threat
h e Chi ef Financi al Of ficer of Duke
S current credi't ratings were fisolid,
Y, and centr al to that worry is the <c
r debt € [are you] going to get reco
g the ability to pay a dividend. o (Tr

59 AStable outlook means that the rating agency doe:c

Company. 0

(Tr. wvol. 2, 49.) A shift to negative outl ool
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n DEPOs current A-Ilevel rati ncg
the commerci al paper mar ket ,
time of 1ts choosing, rat her tha
ptimal time. (1d. at 54.) This fl exi
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cover [ t he 0s (id.), which of
I f Il nvestor ¢ fi nce goes away I
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bear the higher cost of capital i n r

estors foll ow and rely upon t he Comm

cements. I n t h
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Co mmi nés own word

e Companyobs prior Order
award DEP a return on the wunamort.
Amortization Period. Without any
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s promised no change in

cost recovery concern expressed by [
of il e

Comp a
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Commi
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credit and equity pr i's not e
such as Athe approval of credit rat
i n setting rateso (Tr vol . 3, 41)
y that rates have to be set to avoi
ieso (DEC Tr. v ol 26, 107) , or t h
ts of North Carolina | aw. These are
investors dictate the requirements
arolina is governed by the Public Util
court s, and decisions of this Comm
set just and reasonabl e rates, rat
consumer .o N.C.G.S. A 62-133(a)

mi ssion rejects these strawman argur
the contrary a return is required
i's result, but because the Constit
f the Public Utilit

S nNo provision o
courts, and no decision of t his Cor
financing cost of
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costs are being amortized as a rate
cost whatsoever were 100% of pruden:
Customers get the benefit of being a
over time T but the corresponding

money that i s attendant upon recovery
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